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CIVIL RIGHTS AND THE ANTI-TRUST LAWS 
Puiu Marcus* 


TORIES of civil rights and accounts of anti-trust prosecutions 
S sometimes make the same front page. Rarely, if ever, is a connec- 
tion made between the two. John Doe, whose life, liberty, or social 
and economic status becomes the subject of legal controversy is not readily 
identified with John Doe, the curtailment of whose liberty of action be- 
comes the occasion for an anti-trust suit. But neither are those who invoke 
the Bill of Rights to protect their civil rights readily identified with those 
who invoke the Bill of Rights as a defense to an anti-trust prosecution. 

As will be seen from the discussion throughout this article, the term 
“civil rights’ is being used in a broader sense than rights which the courts 
have thus far found in the Constitution. The “civil rights” referred to 
here consist generally of the opportunities and protections by which so- 
cial, political, and economic success or well-being are made available to 
more than a preferred few. 

It is the purpose of this article to examine generally to what extent, if 
any, the anti-trust laws may be made available for the protection of civil 
rights. It is then proposed to explore the problem in several fields spe- 
cifically. 

I. Tue Scope oF THE ANTI-TRUST Laws 


Mankind’s concern over monopolies and restraints of trade and at- 
tempts to prohibit them go back to ancient times.’ The right to be pro- 
tected against monopolies and unreasonable restraints was one successful- 

* Member of the New York bar. 

* The application of the anti-trust laws to restraints on the dissemination of information 
oe Pen geraseaenre Marcus, Anti-trust Laws and the Right To Know, 24 Ind. L.J. 
513 (1949). 

* Shelton, Unlawful Trade Combinations in History, 12 A.B.A.J. 123 (1926). 
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ly fought for in England and deeply cherished in this country.’ It was a 
right of immediate concern to many persons, to whom it meant either 
the ability to obtain their needs or their ability to enter trade. Consid- 
erable attention was paid to preventing a growing society from being 
shackled by monopoly and restraints in the early history of this country.‘ 

That restraints of trade and monopolies are wrongs which give rise to 
rights under the common law is not likely to be denied. Dispute is more 
likely to arise over the question of whether statutory and common law 
protect civil rights not wholly or directly concerned with making a living, 
or, conversely, whether action not immediately intended, or not at all 
intended, to affect a business enterprise or commercial transaction comes 
within the ban of the anti-trust laws. More simply, when, if at all, do the 
anti-trust laws become applicable to an act of social discrimination? 

The Report of the President’s Committee on Civil Rights emphasized 
four basic rights* and recognized that many serious restrictions on the 
exercise of these rights stem from private rather than government action. 
It is, of course, within the field of private restraints that the anti-trust 
laws have peculiar applicability. It is the thesis of this article that the 
anti-trust laws are applicable to many of the rights referred to in the 
Report of the President’s Committee, especially “The Right to Equal 
Opportunity.” Advocacy of this position does not mean that the language 
of anti-trust statutes compels its acceptance. Judicial recognition of this 
thesis has been infrequent. But we shall show that here and there civil 
rights have received strong support from the anti-trust laws; here and 
there a connection between the two has been recognized. We think we can 
demonstrate that the anti-trust laws can be made available, in many in- 
stances, for the promotion and protection of civil rights. For the most 
part, anti-trust cases do not use the language of civil rights. Yet some of 
the most eloquent discussions of civil rights have stemmed from concern 
over monopolies and restraints of trade. Not uncommonly, moreover, the 

3 Jones, Historical Development of the Law of Business Competition, 35 Yale L.J. 905 
(1926); Jones, ibid., 36 Yale L.J. 42, 207, 351 (1926, 1927). 

4 Jones, Historical Development of the Law of Business Competition, 36 Yale L.J. 42 (1926). 

5 President’s Committee on Civil Rights 6-9 (1947). For an even broader enumeration of 
economic and social rights, see Merriam, The Content of an International Bill of Rights, 243 


Annals 11, 13-15 (1946). See the Universal Declaration of Human Rights, adopted by the 
General Assembly of the United Nations in 1948. 

6 In Butchers’ Union Co. v. Crescent City Co., 111 U.S. 746 (1884), the Court affirmed the 
right of a state to terminate a monopoly it had previously granted. This was a sequel to the 
Slaughter-House Cases, 16 Wall. (U.S.) 36 (1872), where a monopoly had been protected 
against the reach of the 13th, 14th and rsth Amendments. In a concurring opinion, Field, J., 
referred to the Declaration of Independence and said, at 757: 

“Among these inalienable rights, as proclaimed in that gréat document, is the right of men 
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Declaration of Independence is invoked in restraint cases.’ 

The relationship between personal liberties and freedom of trade is not 
one of recent recognition.* The common law tainted combinations to lower 
or raise wages, or to diminish the length of the working day, with the 
same illegality as combinations to raise prices.’ 

The primary concern of the anti-trust laws is, of course, the protection 
of economic rights. But these “economic rights” are themselves generally 
“civil rights.” The anti-trust laws do not cease to apply when the immedi- 
ate effect of their application is more apparent in fields other than that of 
anti-trust, in fields other than economic. In the world in which we live 
social discrimination is intimately connected with economic discrimina- 
tion and a repression of “social” liberties is likely to have important eco- 
nomic consequences. Gunnar Myrdal has pointed out that ‘‘[t}here is a 
fundamental flaw in that distinction between what is purely social and all 
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to pursue their happiness, by which is meant the right to pursue any lawful business or voca- 
tion, in any manner not inconsistent with the equal rights of others, which may increase their 
prosperity or develop their faculties, so as to give to them their highest enjoyment. 

“The common business and callings of life, the ordinary trades and pursuits, which are in- 
nocuous in themselves, and have been followed in all communities from time immemorial, 
must, therefore, be free in this country to all alike upon the same conditions. The right to 
pursue them, without let or hindrance, except that which is applied to all persons of the same 
age, sex and condition, is a distinguishing privilege of citizens of the United States, and an 
essential element of that freedom which they claim as their birthright.” 

In the samecase three judges concurred, at 762, in the statement that the Case of Monopolies 
and the Act of a1 James I (Statute of Monopolies), “form one of the constitutional landmarks 
of British liberty, like the Petition of Right, the Habeas Corpus act and other great constitu- 
tional acts of Parliament. They established and declared one of the inalienable rights of free- 
men which our ancestors brought with them to this country. The right to follow any of the 
common occupations of life is an inalienable right; it was formulated as such under the phrase 
‘pursuit of happiness’ in the Declaration of Independence, which commenced with the funda- 
mental proposition that, ‘all men are created equal, that they are endowed by their Creator 
with certain inalienable rights, that among these are life, liberty, and the pursuit of happi- 
ness.’ This right is a large ingredient in the civil liberty of the citizen. To deny it to all but a 
few favored individuals by investing the latter with a monopoly is to invade one of the funda- 
mental privileges of the citizen, contrary not only to common right, but, as I think, to the ex- 
press words of the Constitution.” 


7 Butchers’ Union Co. v. Crescent City Co., 111 U.S. 746 (1884); Frazer v. Shelton, 320 Ill. 
253, 265, 150 N.E. 696, 7or (1926). 


* “The principle that trade should be free from arbitrary restraints is implied in the clauses 
of Magna Charta which relate to the liberty of the subject, and to trade; and the medieval 
judges favoured the principle, just as they favoured the principle of freedom of alienation, be- 
cause they were hostile to all arbitrary restrictions on personal liberty, or rights of property, 
for which no legal justification could be shown.” Holdsworth, Industrial Combinations and the 
Law in the Eighteenth Century, 18 Minn. L. Rev. 369, 371-72 (1934). 


* Ibid., at 373-74. Holdsworth was of the opinion that, historically, combinations of 
workers or masters aimed at controlling wages and hours were bad at common law as restraints 
of trade. Ibid., at 377 ff. Compare Cohen, The Canadian Anti-trust Laws—Doctrinal and 
Legislative Beginnings, 16 Can. Bar Rev. 439, 441-46 (1938). 
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the rest of discrimination against Negroes. Social discrimination is power- 
ful as a means of keeping the Negroes down in all other respects. . . . The in- 
terrelations between social status and economic activity are particularly im- 
portant.””** Social and economic liberties are part of our best known single 
definitions of liberty.” 

In applying the anti-trust laws, the courts generally have looked to the 
economic effect, intended or actual, of a restraint or monopoly upon the 
persons against whom the restraint or monopoly was directed. Increas- 
ingly, however, the overriding consideration in determining whether the 
anti-trust laws have been violated has been the likelihood of detriment to 
the public,” so that courts today consider both harm to the individual 
and harm to society as a whole. We argue here that a restraint which is 
concerned with, and generally understood as, a “‘social” wrong should not 
be immune from the anti-trust laws if it has economic significance. Nor- 
mally, the anti-trust laws apply to group activity, and much of the con- 
tinuing force of discrimination rests in its promotion or support by a 
group." The important factors to be considered are whether the subject 
matter comes within the anti-trust laws, and, with respect to the Sherman 
Act, whether the requisite interstate commerce is involved. 

The Sherman Act," under which most of our anti-trust law has been 
developed, prohibits contracts, combinations or conspiracies in restraint 
of trade or commerce among the states or foreign nations. Its prohibi- 
tions extend to those who monopolize, attempt to monopolize, or com- 
bine and conspire to monopolize any part of interstate or foreign trade or 

*\Myrdal, An American Dilemma 642 (1944). And see Ellington, The Right To Work, 243 


Annals 27, 31 (1946): “In fact, all the essential rights are interdependent.” See also Evatt, Eco- 
nomic Rights in the United Nations Charter, 243 Annals 4, 5 (1946). 

™ “The liberty mentioned in that amendment [14th] means not only the right of the citizen 
to be free from the mere physical restraint of his person, as by incarceration, but the term is 
deemed to embrace the right of the citizen to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways; to live and work where he will; to earn his livelihood or 
avocation, and for that purpose to enter into all contracts which may be proper, necessary and 
essential to his carrying out to a successful conclusion the purposes above mentioned.” All- 
geyer v. Louisiana, 165 U.S. 578, *9 (1897). See Property—Restrictive Covenants—Racial 
Discrimination in New York, 22 N.Y.U.L.Q. Rev. 301, 307-8 (1947), arguing that civil 
rights include property rights. 

12 See page 175 infra. 


"3 Compare Berger, The Supreme Court and Group Discrimination since 1937, 49 Col. L. 
Rev. 201 (1949). 

14 26 Stat. 209 (1890), 15 U.S.C.A. §§ 1, 2, 3 (1941). The Clayton Act, 1s U.S.C.A. § 14 
(1941), supplements the Sherman Act but is more limited in subject matter (commodities). 
However, it has been applied to patent-licensing royalty agreements. Hartford Empire Co. v. 
United States, 323 U.S. 386 (1945). 


"5 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (1941). 
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commerce.” Section 3 declares illegal contracts, combinations or con- 
spiracies in restraint of trade or commerce within the District of Columbia 
and within the territories."” 

Of the Sherman Act it has been said, “‘As a charter of freedom, the Act 
has a generality comparable to that found to be desirable in constitutional 
provisions.””* It is the standard of harm to the common good and to the 
economic freedom of the individual that should set bounds within which 
the statute is to operate.’® The reach of the anti-trust laws is measured by 
the breadth of mind of the judges who interpret them, as well as the zeal 
of those who enforce them. For the most part the phrase “trade and com- 
merce” in the Sherman Act has been liberally construed. It has been said 
that “there has been an apparent reluctance to place a limitation on the 
meaning of those words as used in the Act.’”* Its ambit has been gradually 
and perceptibly widened by the Supreme Court. 

Although the Sherman Act was occasioned by concern over the growth 
of huge aggregations of capital, its scope, in view of the breadth of its lan- 
guage, has not been so limited.* The early days of the Sherman Act were 
marked by its use to break strikes.“ It has been used against German 
agents and others fomenting labor unrest and employing other means to 
obstruct the production of arms for use abroad,** such as blowing up 
plants.” 

Although anti-trust provisions are found in the constitutions and stat- 
utes of many states, state governments have for the most part shown little 
disposition to invoke them.* Moreover, the scope of state anti-trust 
statutes is often very difficult to ascertain. Some relate merely to com- 
modities, to articles of manufacture, or to produce of the soil. Others 


16 26 Stat. 209 (1890), rs U.S.C.A. § 2 (1941). 
*7 26 Stat. 209 (1890), 15 U.S.C.A. § 3 (1941). 

8 Appalachian Coals, Inc. v. United States, 288 U.S. 344, 359-60 (1933). 
9 United States v. American Tobacco Co., 221 U.S. 106, 183 (1911). 


2° Diener Cleaners, Inc. v. Vogue D.C. Co., 11 F.A.D. 479, 480 (D.C., 1930). See also page 
186 infra. But see note 77 infra. 


31In United States v. Debs, 64 Fed. 724, 746-47 (C.C. Ill., 1894), the court expressly re- 
jected the contention that the Sherman Act was aimed only at vast aggregations of capital. 

= Thid. 

*3 United States v. Rintelen, 233 Fed. 793 (D.C. N.Y., 1916); Lamar v. United States, 
260 Fed. 561 (C.A. 2d, 1919), cert. den. 250 U.S. 673 (1919). 

*4 United States v. Bopp, 237 Fed. 283 (D.C. Cal., 1916). 


*s Compare Nutting, The Texas Anti-trust Law: A Post Mortem, 14 Tex. L. Rev. 293, 
299-300 (1936); The Illinois Anti-trust Law Disinterred, 43 Ill. L. Rev. 205 (1948). 
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relate to articles in common use” or to commodities which are the subject 
of commerce. Still others refer in one section to trade and commerce in 
general and in another to manufactured or grown products.” It is diffi- 
cult to determine in any one statute whether it is merely an adoption of 
the provisions of other statutes, or whether it represents a deliberate at- 
tempt on the part of the legislature to limit its scope. 

Although some courts have held that combinations and restraints in 
service enterprises are not within the anti-trust laws, the more widely 


26 Theatre tickets have been assumed to come under such statutes. Foster v. Shubert Hold- 
ing Co., 316 Mass. 470, 5 N.E. ad 772 (1944). 


*7 See A Collection and Survey of State Anti-trust Laws, 32 Col. L. Rev. 347 (1932), 43 
Ill. L. Rev. 205, 221 (1948). Some courts have emasculated the genera] language Scomieanie 
scope to specific definitions of prohibited acts. Schow Bros. v. Adva Talks Co., 232 S.W. 883 
(Tex. Civ. App., 1921). In Duggan Abstract Co. v. Moore, 139 S.W. 2d 198 (Tex. Civ. App., 
1940), the court held restrictions on the abstract business not unlawful by strictly construing 
the state statute to refer only to merchandise, produce and commodities. See also Nassman v. 
Bank of New York, 49 N.Y.S. 2d 181 (1944), in which bidding on rea] estate was held not 
within the local anti-trust statute which, the court said, related basically to necessities in the 
form of vendible tangibles. This seems a narrow construction. In Hotel Edison Corp. v. Taylor, 
268 N.Y. App. Div. 1029 (1944), it was held that the act did not apply to a combination 
creating a monopoly in copyrighted musical compositions. This decision was by the same judges 
who decided the Nassman case. That case was affirmed without opinion by both New York 
appellate courts, 268 N.Y. App. Div. 1089, 295 N.Y. 581, 64 N.E. 2d 284 (1945), but its ra- 
tionale was rejected by another judge of the same court. Leader Theatre Corp. v. Randforce, 
186 N.Y. Misc. 280, 58 N.Y.S. 2d 304 (1945). The Duggan case is to be compared with an 
Opinion of the Attorney General of Texas, Sept. 10, 1942, Trade Reg. Serv. {52, 841, holding 
that an agreement among all the banks of a city to set minimum-average balances violated 
the state anti-trust laws. In Speegle Co. v. Board of Fire Underwriters, 29 Cal. 2d 34, 172 P. 2d 
867 (1946), insurance was held to be a commodity. Compare Application of Richardson, 
184 P. ad 642 (1947). 

Some states’ anti-trust statutes follow the language of the Sherman Act, e.g., 2 Me. Rev. 
Stats. (1944) c. 124, §§ 37-42. Others seem more narrow than the Sherman Act, e.g., Ill. Rev. 
Stat. (1949) c. 38, § 569. In a number of states the anti-trust statutes are in terms broader than 
the federal statutes. Compare Ind. Stats. Ann. (Baldwin, 1934) c. 24, § 4767-99. In Louisiana 
a constitutional anti-trust provision refers to trade, commerce or business. La. Const. Art. 19, 
§ 14. Its statutes, however, refer to trade and commerce. La. Gen. Stats. (Dart, 1939) § 4906. 
Under these statutes the business of operating a laundry was held not to be “trade and com- 
merce.” State v. McClellan, 155 La. 495, 98 So. 748 (1924). A contrary result has been reached 
under the later constitutional provision which is self-executing. Cleaners, Dyers & Pressers v. 
G.H.W. Cleaners & Dyers, 200 La. 83, 7 So. 2d 623 (1942). The Louisiana statutes liberalize 
rules of evidence so as to facilitate proof of anti-trust violations. La. Gen. Stats. (Dart, 1939) 
§ 4921. In Wisconsin, newspapers and advertising are expressly included as subjects of the 
state’s anti-trust laws. Wisc. Stat. (Brossard, 1947) § 133.01. New York’s anti-trust statutes 
include competition in, or free exercise of, any activity in manufacturing, production, trans- 
portation, marketing, service or supply, as well as the free pursuit of any lawful business, 
trade or occupation. N.Y. Gen. Bus. Law (McKinney, 1941) § 340. In Alabama, the State 
Constitution requires that the legislature provide for the protection of reasonable competition 
in any calling, trade or business. Ala. Const. § 103. Contracts restraining one from exercising a 
lawful profession, trade or business are void. Code of Ala. (Michie, 1940) tit. 9, § 22. In Mon- 
tana there is a similar statute. Mont. Rev. 5 Cate Goat) tit. 13, § 807. 

In Arizona, a trust is defined, among other things, as a combination of capital, skills, or 
acts by two or more persons, to create or carry out restrictions in trade or commerce or aids to 
commerce, or to carry out restrictions in the full and free puysuit of any business authorized 
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adopted rule is that at common law, as well as under state and federal 
statutes, they are.” 


Rules of law have been developed which determine the application of 
the anti-trust laws to varied situations. An anti-trust case is made out by 
proof of the fact of conspiracy, although overt acts need not be proved.” 
Nor is actual success in impeding competition a necessary condition.*° 
If the necessary consequence of a conspiracy is to produce a result which 
the anti-trust laws are designed to prevent, the conspirators are “in legal 
contemplation chargeable with intending that result.”** What one may 
legally do alone may be illegal if done in concert with another; a series of 
contracts may have illegal consequences which would not exist were 
there only a single contract.* An unlawful agreement or conspiracy may 
be implied from a concert of action, which, in turn, may be inferred from 
similarity of action.** Acts innocent by themselves may properly be 
enjoined if they appear to be steps in a conspiracy, and agreements which 


or permitted by law. Ariz. Code Ann. (1939) §§ 74-101. Florida and Texas have like statutory 
provisions. Fla. Stats. (1949) § 542.01; Tex. Civ. Stat. (Vernon, 1925) Art. 7426; Tex. Pen. 
Code (Vernon, 1925) Art. 1632. See also Kan. Gen. Stats. (Corrick, 1938)» § 50.101, expressly 
condemning arrangements tending to fix attorneys’ or doctors’ fees. Ibid., § 50.112. Michigan 
has a somewhat similar but more limited definition (aids to commerce and “‘business” omitted). 
Mich. Stats. Ann. (1942) H8 S64, Cas. In Arkansas, the anti-trust laws apply to restrictions 
on the price or quantity of commodities, convenience or repair or anything whatsoever. 
Monopolies include combinations of property, customs, skill or acts by or between persons or 
associations of persons for such purposes. Ark. Stats. (1948) § 70-105. See also S.C. Civ. 
Code (1942) §§ 6624, 6625. But the narrowness of a court’s approach may substantially 
curtail the breadth of such statute. Compare State v. Frank, 111 Ark. 47, 169 S.W. 333 
(2924), which an agreement fixing the price of laundering was held not within the statute. 
In Michigan i i i 


also forbidden, with a few exceptions. In Oklahoma a duty to render service or offer com- 
modities without discrimination has been imposed on a business which, by reason of its 
nature, extent, or virtual monopoly, the public must use. Okla. Stat. (1941) tit. 79, § 4. 

28 The Legality of Combinations To Restrain Competition in Services, 25 Col. L. Rev. 647 
(1925). But see Carlton v. Manuel, 64 Nev. 570, 187 P. 2d 558 (1947). 

29 Nash v. United States, 229 U.S. 373 (1913). 

3¢ United States v. Timken Roller Bearing Co., 83 F. Supp. 284, 307 (Ohio, 1949). 

3" United States v. Patten, 226 U.S. 525, 543 (1913). 


32 United States v. Line Material Co., 333 U.S. 287, 311 (1948); United States v. United 
States Gypsum Co., 333 U.S. 364, 394 (1948); United States v. Reading, 226 U.S. 324, 357 
(1912); Northern Securities Co. v. United States, 193 U.S. 197, 339-40 (1904); United States 
v. Pullman Co., 50 F. Supp. 123, 127-28 (Pa., 1943); United States Telephone Co. v. Central 
Union Telephone Co., 202 Fed. 66, 71 (C.A. 7th, 1912), cert. den. 229 U.S. 620 (1913); Ameri- 
can Equipment Co. v. Tuthill Bldg. Material Co., 69 F. ad 406 (C.A. 7th, 1934). 


33 Interstate Circuit, Inc. v. United States, 306 U.S. 208 (1939); American Tobacco Co. v. 
United States, 328 U.S. 781 (1946); Bigelow v. RKO Pictures, Inc., 150 F. ad 877 (C.A. 7th, 
1945), rev'd on other grounds 327 U.S. 251 (1946); William Goldman Theatres, Inc. v. Loew’s, 
Inc., 150 F. 2d 738 (C.A. 3d, 1945), cert. den. 334 U.S. 811 (1948). 
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might be legal standing alone may be stricken to enforce Sherman Act 
standards.*4 

Anti-trust suits have been brought against individuals alone for activi- 
ties concerning corporations with which they were associated.** It is 
common also to bring Sherman Act suits against both a corporation and 
its officers and directors.** Officers and directors may be held liable as 
principals where their acts are in furtherance of a conspiracy,*’ even 
though the overt acts are those of the corporation and even though the 
corporation itself is absolved.** Conversely, the corporation or organiza- 
tion charged with conspiring with individuals may be held liable while the 
individuals are exonerated.** Commonly, however, officers are found 
guilty of conspiring with their corporations in violation of the anti-trust 
acts.** The anti-trust laws include conspiracies between parent and sub- 
sidiary corporations“ and between corporations and individuals.“ 


34 United States v. Bausch & Lomb Optical Co., 321 U.S. 707 (1944); Ethyl Gasoline Corp. 
v. United States, 309 U.S. 436, 461 (1940); Swift & Co. v. United States, 196 U.S. 375 (1905). 


‘ss United States v. Swift, 188 Fed. 92 (D.C. Ill, rorz); Patterson v. United States, 222 
Fed. 599 (C.A. 6th, 1915), cert. den. 238 U.S. 635 (1915); see United States v. Atlantic Com- 
mission Co., 45 F. Supp. 187, 194 (N.C., 1942). 


»* For example, United States v. MacAndrews & Forbes Co., 149 Fed. 823, 832 (D.C. N.Y., 
1906), appeal dismissed 212 U.S. 585 (1908). “It is now well settled that officers and agents 
may be indicted with their corporations under the Sherman Act.” United States v. Atlantic 
Commission Co., 45 F. Supp. 187, 194 (N.C., 1942). Under Section 14 of the Clayton Act, 
directors, officers, and agents of a corporation who have been instrumental in a penal violation 
of the Sherman Act by the corporation are subject to a derivative liability. 

It is well settled that “neither in the civil nor in the criminal law can an officer protect 
himself behind a corporation where he is the actual, present, and efficient actor.” United States 
v. Winslow, 195 Fed. 578, 581 (D.C. Mass., 1912), aff'd on different grounds 227 U.S. 202 
(1913). Accord: Kelly v. United States, 258 Fed. 392, 401 (C.A. 6th, 1919), cert. den. 249 U.S. 
616 (1919). In People v. Duke, 19 N.Y. Misc. 292, 44 N.Y. Supp. 336 (1897), an indictment 
charged certain officers of the American Tobacco Co. with conspiracy in restraint of trade. 
Defendants advanced as a ground for demurrer the argument that the defendants’ acts were 
the acts of the corporation, that the corporation was one person and therefore the indictment 
did not lie. Said the court: “I do not think that individuals can shield themselves from the 
consequences of wrongdoing by pleading that their wrongful acts were corporate acts.” 


37 United States v. MacAndrews & Forbes Co., 149 Fed. 823, 832 (D.C.N.Y., 1906), appeal 
dismissed 212 U.S. 585 (1908). 


3* Tribolet v. United States, 11 Ariz. 436 (1908). 

39 United States v. General Motors Corp., 121 F. 2d 376 (C.A. 7th, 1941), cert. den. 314 
U.S. 618 (1941); American Medical Ass’n v. United States, 130 F. ad 233, 253 (App. D.C., 
1942), aff'd 317 U.S. 519 (1943). 

# This was true of the findings and judgment, as well as the opinions, in United States v. 
Crescent Amusement Co., 323 U.S. 173 (1944), and Schine Chain Theatres, Inc. v. United 
States, 334 U.S. 110 (1948). But see United States v. American Naval Stores Co., 172 Fed. 
455, 463 (C.C. Ga., 1909). 

4* Schine Chain Theatres, Inc. v. United States, 334 U.S. 110 (1948); United States v. 
Yellow Cab Co., 332 U.S. 218 (1947); United States v. Generdl Motors Corp., 121 F. ad 376, 
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A conspiracy in restraint of trade is no less illegal because one or more 
of the conspirators is a non-profit organization.‘ Nor is it necessary under 
the Sherman Act to allege or to prove that the conspirators themselves are 
traders.“ Rights of exclusion which appertain to ownership can be given 
only attenuated effect once the owner opens up his property to access for 
profit. 


The Sherman Act applies, of course, only to unreasonable restraints. 
In determining what is an unreasonable restraint, a defendant’s position 
in an industry may be the determining factor, where the law is not other- 
wise clear.“ Monopoly power or dominant position may carry with it 
obligations ordinarily appertaining only to public utilities. Thus a num- 
ber of courts have denied to the possessor of monopolistic power the right 
to discriminate or to impose upon persons dealing with it conditions de- 
signed to foster such power or position.*” Moreover, monopoly or restraints 


404 (C.A. 7th, 1941), cert. den. 314 U.S. 618 (1941). See also Schenley Distillers Corp. v. 
United States, 326 U.S. 432, 437 (1946). Agreements to deal exclusively with a third concern 
are not made legal because those who agree have a proprietary interest in the third company. 
United States v. Terminal R.R. Ass’n of St. Louis, 224 U.S. 383, 400 (1912); Appalachian 
Coals, Inc. v. United States, 288 U.S. 344 (1933); National Harrow Co. v. Hench, 83 Fed. 36 
(C.A. 3d, 1897). It has been held that « conspiracy among affiliated companies to exclude a 
competitor from a source of supply by the conspirators’ acquisition of the source and refusal 
to sell to him is within the Sherman Act. Ronald Fabrics Co. v. Verney Brunswick Mills, Inc. 
C.C.H. Trade Reg. Serv. 957,514 (D.C.N.Y., 1946). 


For example, Schine Chain Theatres, Inc. v. United States, 334 U.S. rro (1948). An 
allegation to this effect is fairly frequent in federal anti-trust complaints. See note 36 supra. 

4 Chamber of Commerce of Minneapolis v. FTC, 13 F. 2d 673 (C.A. 8th, 1926). 

44 Nash v. United States, 229 U.S. 373 (1913). But some state statutes refer only to re- 
straints by those in business. 

4 Marsh v. Alabama, 326 U.S. 501 (1946); United States v. Klearflax Linen Looms, Inc., 
63 F. Supp. 32 (Minn., 1945). 

Sugar Institute, Inc. v. United States, 297 U.S. 553, 600 (1936); Standard Oil Co. of 
N.J. v. United States, 221 U.S. 1 (1911); United States v. Terminal R.R. Ass’n of St. Louis, 
224 U.S. 383 (1912). 

47 Tallassee Oil & Fertilizer Co. v. H.S. & J.L. Holloway, 200 Ala. 492, 76 So. 434 (1917), 
injunction at behest of competitor lies where cotton-gin company having a refused 
to gin cotton unless cotton owners agree to sell their cotton seed to it. In Greenleaf v. Bruns- 
wick-Balke-Collender Co., 79 F. Supp. 362 (Pa., 1947), a noted pool and billiard player 
brought suit under the Sherman Act, charging that as part of a plan to monopolize billiard 
equipment, defendant had failed to invite plaintiff to participate in the National Billiard 
Tournament, sponsored by defendant. In an exhibition Greenleaf had used equipment of 
another company and apparently aroused the ire of the defendant who customarily tied, or 
attempted to tie, the players to the use of its equipment. The court in denying a motion for 
summary judgment said: “Thus an illegal monopoly cannot discriminate against or refuse to 
deal with a person without sufficient cause.” Compare Associated Press v. United States, 
326 U.S. 1 (1945); American Federation of Tobacco Growers, Inc. v. Neal, 183 F. 2d 869 
(C.A. 4th, 1950), C.C.H. Trade Reg. Serv. 962,675 (1950). As to the relation of monopoly 
power to the obligation of nondiscrimination imposed upon public utilities, see Race Discrimi- 
nation in Housing, 57 Yale L.J. 426, n. 78 (1948). 
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with respect to essential needs have been the subject of particular concern 
to the law.“* The courts, not infrequently, have shown a more marked 
readiness to find illegal monopoly or restraint where essential needs*® or 
basic rights** have been involved. It has been pointed out that the Sher- 
man Act embraces “every conceivable act which could possibly come 
within the spirit or purpose of the prohibitions of the law, without regard 
to the garb in which such acts [are] clothed.”’* The fact that in a given 
situation the emphasis may be on an act of social discrimination should no 
more affect their application than when the emphasis shifts from a loca! 
engrosser of corn to an international cartel, from guilds to unions, from 
potatoes to newspapers.” , 

The breadth of injunctive relief in civil anti-trust cases has been very 
broad, even including the relationship of an individual to a particular 
group or organization, negative and mandatory injunctions, and the dis- 
solution of organizations. If the anti-trust laws apply to civil rights, reme- 
dies are clearly available to redress violations of these rights.* 


II. THe INTERSTATE PROBLEM 


It may be doubted that the power of the federal government with re- 
spect to monopolies and restraints of trade is limited to its interstate and 


foreign commerce power. In time of war and preparedness for defense, it 
would seem clear that monopolies and restraints could be dealt with under 


4 In some states anti-trust statutes are confined to necessities of life, a distinction not made 
at common law. See United States v. Addyston Pipe & Steel Co., 85 Fed. 271, 286-87 (C.A. 
6th, 1898), modified on different grounds 175 U.S. 211 (1899). The Court noted a different 
view taken by some Massachusetts cases; see Foster v. Shubert Holding Co., 316 Mass. 470, 

55 N.E. 2d 772 (1944), involving theatre tickets. 


# United States v. Trans-Missouri Freight Association, 166 U.S. 290, 333-34 (1896); 
American Biscuit & Mfg. Co. v. Klotz, 44 Fed. 721 (C.C. La., 1891), bread for the poor and 
the rich. 


5° United States v. Associated Press, 52 F. Supp. 362, 372 (N.Y., 1943); Associated Press 
v. United States, 326 U.S. 1, 28-29 (1945); Inter-O¢ean Pub. Co. v. Associated Press, 184 IIl. 
438, 453, 56 N.E. 822, 826 (1900). Compare United States v. Paramount Pictures, Inc., 
334 U.S. 131, 166 (1948). 

5* United States v. American Tobacco Co., 221 U.S. 106, 181 (1911). 

s* Compare the expansion of the state-action doctrine to protect civil liberties as de- 
scribed in The Disintegration of a Concept—State Action under the 14th and 15th Amend- 
ments, 96 U. of Pa. L. Rev. ee The 13th Amendment has been made the source of a 
right to hold property, as against a conspiracy which was aimed at denying that right to 
Negroes. United States v. Moi, 125 Fed. 322 (D.C. Ark., 1903). 


53 Daniel, Enforcement of the Sherman Act by Actions for Treble Damages, 34 Va. L. Rev. 
ger (1948); Marcus, Patents, Antitrust Law and Antitrust Judgments’ through Hartford- 
Empire, 34 Geo. L.J. 1, 36 ff. (1945); Standards Governing Relief under Section 4 of the 
Simaie ket, o W. of Pa. L. Rev. 231, 238 (1948). 
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the government’s war powers.* It may well be that the carrying out of the 
government’s other express powers could entail a broad treatment of 
monopolies and restraints. We have mentioned the attention paid by the 
courts in monopoly suits to the Declaration of Independence and the Pre- 
amble to the Constitution.“ 

The Sherman Act, however, is based upon the commerce powers of 
Congress. It is enforced not only by the Anti-trust Division of the Depart- 
ment of Justice, but also by the Federal Trade Commission,® and by pri- 
vate litigants. In the latter case, neither the plaintiff*’ nor the defendant™ 
in an anti-trust suit need be in interstate commerce. It has been said, 
repeatedly, by the Supreme Court that Congress meant to exercise its 
interstate powers to the fullest extent in the Sherman Act. The courts, 
therefore, have generally been inclined to find the requisite interstate or 
foreign commerce for application of the Sherman Act where a challenge 
has been made on that score.® In approaching the question of whether 

54 Compare Commonwealth v. Dyer, 243 Mass. 472, 138 N.E. 296 (1922), cert. den. 262 
U.S. 751 (1923). Indictment for common-law conspiracy to create a monopoly and enhance 
the price of fish. Violation of the state’s anti-trust laws was alleged. The court doubted that at 
common law monopolizing was a crime, but thought that detriment to the public in time of 


war would support the proceeding. Broad regulation of intrastate prices, which is not possible 
under the interstate commerce power, is possible under the war powers. 


55 See notes 6 and 7 supra. 
86 FTC v. Cement Institute, 333 U.S. 683 (1948). 
87 Chattanooga Foundry v. Atlanta, 203 U.S. 390 (1906); Ring v. Spina, 148 F. 2d 647 


(C.A. 2d, 1945); Dowd v. United Mine Workers of America, 235 Fed. 1 (C.A. 8th, 1916), 
appeal dismissed 241 U.S. 692 (1916). 


5 United States v. Patten, 226 U.S. 525, 541 (1913); United States v. Mountain States 
Lumber Dealers Ass’n, 40 F. Supp. 460 (Colo., 1941). 


59 United States v. Frankfort Distilleries, 324 U.S. 293, 298 (1945); United States v. South- 
eastern Underwriters Ass’n, 322 U.S. 533, 553, 558 (1044); Apex Hosiery Co. v. Leader, 310 
U.S. 469, 495 (1940); Atlantic Cleaners & Dyers v. United States, 286 U.S. 427, 435 (1932). 


6 For example in Ramsay Co. v. Bill Posters Ass’n, 260 U.S. 501 (1923), solicitors of ad- 
vertising in the business of posting bills could maintain suit. In H.B. Marienelli v. United 
Booking Offices of America, 227 Fed. 165 (D.C.N.Y., 1914), vaudeville owners agreed not to 
employ anyone not booked through a certain corporation, so as to blacklist players playing 
outside two circuits, and to blacklist players and theatres not exclusively dealing with them. 
Jugs Lemumnod Mond Sheu Sitaee Otten Se een Ss eee 
tracts, the carrying of paraphernalia, and the sending of advertising matter were in inter- 
state commerce. The court was concerned over the apparent attempt and power to monopolize 
the supply of first-class play sen, thir daanin tote coninateheati tees. 4 ie Keith Vaudeville 
Exchange, 12 F. 2d 34: (C.A. ad, 1926). In Progress Tailoring Co. v. FTC, 153 F. ad 103 
(C.A., 7th, 1946), it was held that advertisements were part of preliminary negotiations for a 
sale and are themselves a part of interstate commerce. Sales by wholesalers to retailers at the 
beginning and at the end of an interstate journey have been held to come within the Sherman 
Act. FTC v. Pacific States Paper Ass’n, 273 U.S. 52, 64 (1927); United States v. Women’s 
Sportswear Ass’n, 336 U.S. 460 (1949); Greater New York Live Poultry C. of C. v. United 
States, 47 F. 2d 156, 159 (C.A. ad, 1931), cert. den. 283 U.S. 837 (1931); Gardella v. Chandler, 





182 THE UNIVERSITY OF CHICAGO LAW REVIEW 


facts alleged show interstate commerce sufficient to sustain a Sherman 
Act suit, the “collective effect of all the facts, if true,” which are alleged 
must be considered.“ And it is clear that the transaction inveighed against 
need not itself be an interstate transaction. It is enough if it affects inter- 
state commerce in a manner which is not de minimis.” The interstate in- 
cident of a sale or other transaction may suffice to bring the transaction 
within the Sherman Act. So does the actual transportation of something.* 
It is well established that even if the primary object of a conspiracy is a 
local competitive situation it falls within the Sherman Act if interstate 
operations are necessary to carry out the conspiracy. “Competitive 
practices which are wholly intrastate may be reached by the Sherman 
Act because of their injurious effect on interstate commerce.’ The 
statement sometimes found in judicial opinions that the interference with 
interstate commerce must be direct and not incidental,® does not appear 
to be consistent with more recent holdings.®’ Occasionally the courts 
have refused to find the necessary interstate commerce on facts which 
might well have called for a different decision,“ but for the most part they 
are decisions of an earlier date. 


192 F. ad 402 (C.A. 2d, 1949); United States v. Chrysler Corp., 180 F. 2d 557 (C.A. oth, 1950); 
United States v. St. Louis Dairy Co., 77 F. Supp. 853 (Mo., 1948). See, The Concept of Inter- 
state Commerce as Defined By the Anti-trust Cases, 35 Col. L. Rev. 1072 (1935). 

6: Swift & Co. v. United States, 196 U.S. 375, 398 (1905). See Musical Monopolies and 
Legislative Control, 53 Harv. L. Rev. 458, 464 (1940). 

62 Mandeville Island Farms v. American Crystal Sugar Co., 334 U.S. 219 (1948). United 
States v. Universal Milk Bottle Service, Inc., 85 F. Supp. 622 (Ohio, 1949). 

63 United States v. Southeastern Underwriters Ass’n, 322 U.S. 533, 546-47 (1944); Currin 
v. Wallace, 306 U.S. 1, 10 (1939); Binderup v. Pathe Exchange, 263 U.S. 291, 309 (1923); 
Swift & Co. v. United States, 196 U.S. 375, 398, 399 (1905); Montague & Co. v. Lowry, 193 
U.S. 38, 47-48 (1904); Gibbs v. M’Neeley, 118 Fed. 120, 123 (C.A. oth, 1902). 

6s Binderup v. Pathe Exchange, 263 U.S. 291 (1923); United States v. Frankfort Distilleries 
324 U.S. 293, 298 (1945). Speaking of an attempt to prevent a motion picture operator in 
Philadelphia from securing pictures on a first run showing, the court said: “We know of no 
authority which sanctions what would otherwise be an illegal monopoly simply because it 
operates in a single city or a particular part of the city and affects only a part of an industry 
involved.” William Goldman Theatres v. Loew’s, Inc., 150 F. ad 738, 744 (C.A. 3d, 1945), 
cert. den. 334 U.S. 811 (1948). See also Indiana Farmers Guide Co. v. Prairie Co., 293 U.S. 268, 
279 (1934); Greater New York Live Poultry C. of C. v. United States, 47 F. 2d 156, 159 
(C.A. ad, 1931), cert. den. 283 U.S. 837 (1931). United States v. Wrightwood Dairy Co., 315 
U.S. 110, 120 (1942). 

*s Compare Food and Grocery Bureau of Southern California v. United States, 139 F. 2d 
973 (C.A. oth, 1944). 

For example Federal Baseball Club of Baltimore, Inc. v. National League, 259 U.S. 200, 
209 (1922). 

61 Mandeville Island Farms v. American Crystal Sugar Co., 334 U.S. 219 (1948). 

 Blumenstock Bros. v. Curtis Pub. Co., 252 U.S. 436 (1920), involved the making of 
contracts for insertion of advertising in periodicals of national circulation. Since the com- 
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In view of the scope of the interstate commerce power said by the 
courts to have been exercised by Congress in the Sherman Act, analogies 
under other acts resting on the commerce power would seem apposite. 
The National Labor Relations Act has been applied to companies operat- 
ing the street railways and bus systems of Baltimore, Maryland. The 
court has taken into consideration that many passengers were engaged 
in the production of goods flowing in interstate commerce, that to run the 
buses, the company brought in large supplies of materials from out of the 
state, and that it transported passengers, mail, and newspapers moving in 
interstate commerce. How substantial an effect on interstate commerce 
need be to invoke the Sherman Act may not be as clear as fifty years of 
litigation ought to have determined. It is clear that a conspiracy is not 
immune because the amount of commerce conspired to be restrained or 
monopolized is small.”* 








































plaint alleged the defendants acted to control the advertising which other competing periodicals 
could otherwise have had an opportunity to secure, the Court showed a lack of knowledge or 
disdain for the economic consequences of the conspiracy which present-day courts are hardly 
likely to be guilty of. The Court relied on insurance cases which have since been overruled. 
In that case and in some other cases the courts have not made clear whether they are deciding 
there is not interstate commece involved or whether trade or commerce is lacking. For ex- 
ample Federal Baseball Club of Baltimore, Inc. v. National League, 259 U.S. 200, 209 (1922), 
conspiring to monopolize baseball business: “personal effort not related to production, is not a 
subject of commerce”; Hart v. B.F. Keith Vaudeville Exchange, 12 F. ad 341 (C.A. ad, 1926), 
cert. den. 273 U.S. 703, 704 (1926), booking vaudeville held merely personal service, interstate 
commerce with respect to moving paraphernalia, etc., is incidental and slight. Utah-Idaho 
Sugar Co. v. FTC, 22 F. ad 122 (C.A. 8th, 1927); Konecky v. Jewish Press, 288 Fed. 179 
(C.A. 8th, 1923); Metropolitan Opera Co. v. Hammerstein, 162 N.Y. App. Div. 691, 147 N.Y. 
Supp. 532 (1914), aff'd 221 N.Y. 507, 116 N.E. 1061 (1917), a covenant not to give grand opera 
in Boston or New York for 15 years. Held, producing an opera was not commerce or trade, and 
interstate commerce was not directly affected. Subsequent cases extending the scope of inter- 
state commerce and the meaning of commerce make it extremely unlikely that these cases 
are still the law. In United States v. Yellow Cab Co., 332 U.S. 218 (1947), however, the 
Supremes Chast efend to find this seuubite ieliseenie cotainieecs in Sacal Chictigd tastea’ 
operations, although such commerce was found with respect to two other aspects of the con- 
spiracy charged in respect to the sale and interstation operations of the taxicabs. The govern- 
ment had stressed the last two aspects and had not attempted to spell out the indirect inter- 
state commerce affected by the first aspect. But the case came up on a motion to dismiss and is 
a departure from the normal hesitation to dismiss because of doubts as to the interstate 
commerce alleged, if by any reasonable possibility an inquiry into the merits might show 
the necessary commerce. Hart v. B.F. Keith Vaudeville Exchange, 262 U.S. 271 (1923); 
Binderup v. Pathe Exchange, 263 U.S. 291, 305, 306 (1923); cf. Davis v. A. Booth & Co., 131 
Fed. 31 (C.A. 6th, 1904), cert. den. 195 U.S. 636 (1904). 


& NLRB v. Baltimore Transit Co., 140 F. 2d 51, 53 (C.A. 4th, 1944), cert. den. 321 U.S. 
795 (1944). See also NLRB v. Gluek Brewing Co., 144 F. 2d 847 (C.A. 8th, 1944); Williams v. 


Jacksonville Terminal Co., 315 U.S. 386 (1942); NLRB v. Fainblatt, 306 U.S. 601, 606 (1939); 
Wickard v. Filburn, 317 U.S. 111 (1942). 


7 Mandeville Island Farms v. American Crystal Sugar Co., 334 U.S. 219 (1948); United 
States v. Yellow Cab Co., 332 U.S. 218, 224 (1947); United States v. Socony-Vacuum Oil Co., 
310 U.S. 150, 225 n. 59 (1940); NLRB v. Fainblatt, 306 U.S. 601, 606 (1939); O’Brien v. 





































































































184 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Recovery under a state anti-trust statute is not barred because inter- 
state activity is involved. “Indeed the joint applicability of the Sherman 
Act and state anti-trust legislation has scarcely ever been questioned.” 
Even though a state anti-trust statute may be more narrow than the 
Sherman Act, or altogether absent, since the Sherman Act is part of the 
law of the land, the state courts properly can and should test the validity 
of a transaction by the Sherman Act as well as its own local anti-trust 
rules.” Because of the strength of the public policy of the common law 
against restraints of trade and monopoly, courts might conceivably resort 
to broader common-law principles when faced with a more narrow 
statute.’ 


It is against the foregoing background of law that we proceed to sketch 
a scene of restraint and monopoly in which many of us play a part. 


III. THe PROFESSIONS 


It is somewhat odd to find it urged today that the learned professions 
are not within the anti-trust laws. Just why the “learned” should be free 
to employ economic restrictions, while the less learned may not, is not 


United States, 290 Fed. 185 (C.A. 6th, 1923); Steers v. United States, 192 Fed. 1 (C.A. 6th, 
1911); nor is a conspiracy to monopolize to be measured by the ratio of the defendant’s busi- 
ness to that of the industry as a whole. Oxford Varnish Corp. v. Ault & Wilborg Corp., 83 F. 
ad 764 (C.A. 6th, 1936). 


™ Leader Theatre Corp. v. Randforce, 186 N.Y. Misc. 280, 58 N.Y.S. 2d 304, 307 (1945). 
Accord: Speegle v. Board of Fire Underwriters of the Pacific, 29 Cal. ad 34, 172 P. 2d 867 
(1946); Commonwealth v. McHugh, 93 N.E. 2d 751 (Mass., 1950). Compare Jack v. Kansas, 
199 U.S. 372 (1905); James v. Marinship Corp., 25 Cal. 2d 721, 735, 155 P. 2d 320, 341 (1945); 
Bob-Lo Excursion Co. v. Michigan, 333 U.S. 28 (1948), noted in 36 Calif. L. Rev. 487 (1948). 


7 Schill v. Remington-Putnam, 182 Md. 153, 31 A. 2d 467 (1943); White Star Line v. 
Star Line of Steamers, 141 Mich. 604, 105 N.W. 135 (1905); Metropolitan Opera Co. v. 
Hammerstein, 162 N.Y. App. Div. 691, 147 N.Y. ae. 532 (1914), aff'd 221 N.Y. 507, 116 
N.E. 1061 (1917); American League Baseball Club of Chicago v. Chase, 86 N.Y. Misc. 441, 
149 N.Y. Supp. 6 (1914). Compare MacGregor v. Sasisine Meee hate Co., 329 U.S. 
402 (1947); Testa v. Katt, 330 U.S. 386 (1947); McCann v. Whitney, 105 N.Y.L.J. 306, C.C.H. 
Trade Reg. Serv. 952,524 (Sup. Ct. N.Y., 1941), judgment for defendant in Sherman Act 
suit in federal court res judicata in subsequent action under New York anti-trust statutes on 
same set of facts; held, single cause of action split since in first action recovery could have been 
had under both acts. In Ring v. Spina, 148 F. 2d 647, 652 (C.A. 2d, 1945), cert. den. 335 U.S. 
813 (1948), the court left open the question whether plaintiff could recover under the state anti- 
trust laws as well as under the Sherman Act. 


73 Leonard v. Abner Drury Brewing Co., 25 App. D.C. 161 (1905); Graf v. Master Horse- 
Shoers Protective Ass’n, 1 Ohio N.P. (N.S.) 423 (1904); Uvalde Const. Co. v. Shannon, 165 
S.W. ad 512 (Tex. Civ. App., 1942); Rogers v. Poteet, 355 Mo. 986, 199 S.W. 2d 378, 391 
(1947), cert. den. 331 U.S. 847 (1947), both applied. In Moore v. Duggan Abstract Co., 154 
S.W. 2d 519 (Tex. Civ. App., 1941), even though the court in a previous decision had held the 
state anti-trust statute not applicable to abstract title business, yet it considered it necessary 
to test a restraint on the vendor by common-law principles of reasonableness. 
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clear. Much of our early common-law heritage of anti-trust policy had to do 
with restrictions concerning skilled callings.’* The pursuit of a calling 
was protected from tortious interference,”* and restraints on the practice 
of such callings have often been held invalid.” The right of an individual 
to choose his own vocation has been an evaluated factor in determining 
the existence of an anti-trust violation.” Generally, the courts in these 
cases have considered such restraints injurious to the community: the 
right of the individual to be unimpeded in the practice of his calling is 
overshadowed by the public interest in securing the benefit of the skills 
which, save for the restraints, might be available.” 

In our society the traditional professions rank high in prestige. Yet one 
rarely hears of a right to be a lawyer, doctor or engineer. But in this article 
we do talk in terms of rights, not so much of a right to be a member of a 
profession, but of a right to an opportunity to be a qualified “profes- 
sional” man. Beyond that, we speak in terms of rights of the public in 
what the professions do. 

We start with the “right to work,” and we discuss, particularly, the 
medical and legal professions. We treat the cornerstone of professional 
life—our educational system. We focus upon restraints and monopoly 
practices, including those of discrimination, which attend both the attain- 
ing of a shingle to practice a profession and professional life itself. 


A. THE RIGHT TO WORK”? 


The right to work, a precept of the common law, by the 17th century 
had been declared to be above the King himself.** In the abstract, the 
right of an individual to follow “any of the known established trades and 
occupations of the country” has long been recognized." In this country, 

1 Exclusive privilege was the lifeblood of the guild merchant. Yet, in the Case of the Tailors 
of Ipswich, 11 Co. Rep. 53a (K.B., 1614), in spite of letters patent from the King, it was held 


that a qualified tailor who had not received the guild’s blessing could not be kept from his 
occupation. 


75 “[H]e that hinders another in his trade or livelihood is liable to an action for so hindering 
him.” Keeble v. Hickeringill, 11 East 574, 575n. (K.B., 1809). 

% Note 80 infra. 

77 United States v. Motion Picture Patents Co., 225 Fed. 800, 802 (D.C. Pa., rors). 


7” i v. British Medical Ass’n [1919] 1 K.B. 244; Wyatt v. Kreglinger [1933] 1 K.B. 793 
A.). 

79 For a legal survey of this problem along different lines, see Murray, The Right to Equal 
Opportunity in Employment, 33 Calif. L. Rev. 388 (1945). 

* Statute of Monopolies, 21 Jac. 1, c. 3 (1623-24). 


* Slaughter-House Cases, 16 Wall. (U.S.) 36, 105 (1872); Allgeyer v. Louisiana, 165 U.S. 
578, 589-90 (1897); Dent v. West Virginia, 129 U.S. 114, 121-22 (1889); Pratt v. British 
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with some qualifications, there is a right not to work.” More recently, a 
right to work has become an international concept.** Despite varying 
rules in the states,*‘ it seems clear that the common law and the Sherman 
Act reach the marketing of services as well as trade in goods.** The word 
“trade” certainly has a broader meaning in this field than the act of selling 
an article, and the courts have not shied away from the concept of a 
monopoly of manpower.*? We shall discuss restraints by and within 
unions later in this article. Here, we may point out that associations and 
their members are not free to restrict the employment opportunities either 
of their members or of others. We shall also discuss certain types of 


Medical Ass’n, [1919] 1 K.B. 244; Frazer v. Shelton, 320 Ill. 253, 265, 150 N.E. 696, 701 (1926): 
“The right to follow any of the common occupations of life is an inalienable right. That right 
is one of the blessings of liberty, and is accorded as a privilege to the citizens of the United 
States by the preamble to the Federal Constitution, and the Declaration of Independence, 
under the language ‘pursuit of happiness.’”” Cook v. Mathis Co., 61 A. 2d 585 (Sup. Ct. N.J., 
1948) (the right to work is a property right protected by a court of equity). But see Louisville 
v. Sebree, 308 Ky. 420, 214 S.W. 2d 248 (1948) (a license fee on the privilege of working). 


% Pollock v. Williams, 322 U.S. 4 oe Hunt v. Crumboch, 325 U.S. 821 (1945). Con- 
sult Hoague, Brown and Marcus, Wartime Conscription and Control of Labor, 54 Harv. L. 
Rev. 50, 85 (1940). In Hutchinson v. McDonald, Q.W.N. 23, 41 Q.J.P.R. 67 (1947), as noted in 
21 Aust. L. J. 360 (1948), an apprentice agreed not to work for others. He intimated that he 
was going to another state. An injunction was obtained restraining him from working for 
another employer throughout the Commonwealth and New Zealand for the remainder of his 
period of service. 


8s “Everyone has the right to work, to free choice of employment. . . .” Art. 23, § 1 of the 
Universal Declaration of Human Rights, adopted by the General Assembly of the United 
Nations in 1948. 

* Consult page 176 supra. 

8s See Apex Hosiery Co. v. Leader, 310 U.S. 469, 491-93 (1940). 


%6In Case of the Tailors of Ipswich, 11 Co. Rep. 53a (K.B., 1614), the court said: “{A]t 
the common law, no man could be prohibited from working in any lawful trade, for the law 
abhors idleness, the mother of all evil . . . and especially in young men, who ought in their 
youth, (which is their seed time), to learn lawful sciences and trades, which are profitable 
to the commonwealth, and whereof they might reap the fruit in their old age, for idle in 
youth, poor in age; and therefore the common law abhors all monopolies, which prohibit 
any from working in any lawful trade.” See Jones, Historical Development of the Law of 
Business Competition, 35 Yale L.J. 905, 922 ff. (1926). For statements that “trade” covers 
occupations as well as business, see Atlantic Cleaners & Dyers, Inc. v. United States, 286 
U.S. 427 (1932); United States v. Nat’l Ass’n of Real Estate Boards, 339 U.S. 485 (1950); 
United States v. American Medical Ass’n, 110 F. 2d 703 (App. D. C., 1940). 


*? See LaChappell v. United Shoe Machinery Corp., C.C.H. Trade Reg. Serv. 962,657 
(D.C. Mass., 1950); Commonwealth v. McHugh, C.C.H. Trade Reg. Serv. 962,678 (D.C. 
Mass., 1950). 


88 Anderson v. Shipowners Ass’n, 272 U.S. 359 (1926) (combination by an association and 
its members to control employment upon vessels engaged in foreign commerce of all seamen 
on Pacific Coast); Martell v. White, 185 Mass. 255, 69 N.E. 1085 (1904) (a nonmember whose 
business with a member of an association is interfered with by the association’s fining the latter 
for dealing with him has a cause of action against the association); United States v. King, 
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group action which interfere with the right to work and which may come 
within the anti-trust laws. 

Frigid silence, applause, posies, and orchids may be alternate rewards 
of the actor today. In a more robust yesteryear, he could also expect cat- 
calls and brickbats. But the law gave him some protection from organized 
expressions of disapproval. In the early nineteenth century, no less than 
a Duke took umbrage at an actor who had for some years been printing 
matter which the Duke thought was obscene, false, and libelous. When 
the actor was playing an unhappy Hamlet, the Duke and another ar- 
ranged for organized groaning, hissing, and yelling. The actor brought 
suit on the theory of a conspiracy to deprive him of the benefits of appear- 
ing on the stage. It was held that the action would lie and that the alleged 
provocation was not a good defense.*® 

In the early part of the twentieth century, a critic made himself ob- 
noxious to certain theatrical managers in New York City, allegedly be- 
cause of derogatory statements about them, including some marked by 
religious intolerance. The Theatre Managers Association agreed to bar 
him from the theatres of their members. Criminal suit was brought under 
the New York anti-trust laws. Relief was denied on the ground that the 
defendants’ motive was not to prevent the plaintiff from exercising his 
calling, but dislike of his writings.** The case does not seem sound in view 
of the rule that if the necessary effect of a combination is to effect a 
restraint of trade, it falls within the anti-trust laws, whatever may be the 
intention of the parties.* 

If two or more people do not like the way a third person thinks, if they 
think he is a Communist or a Communist follower, can they combine their 
economic power to bar him from making his customary livelihood? Two 
years ago, ten prominent screen writers were charged with contempt of 
Congress for refusing to answer questions which were designed by the Un- 
American Activities Committee to elicit whether they were Communists 


229 Fed. 275 (D.C. Mass., 1915) (efforts of trade association to persuade third parties not to 
deal with one on its blacklist); United States v. Alexander & Reid Co., 280 Fed. 924 (D.C. 
N.Y., 1922) (boycott by members of an association against third parties); Dunkel v. Mc- 

, 57 N.Y.S. ad 211 (1945), aff'd in part 270 N.Y. App. Div. 757, 59 N.Y.S. 2d ga 
(1946) (association of theatrical ee a monopoly status cannot require that 


to have all their work performed by such members). 
* Gregory v. Duke of Brunswick, 6 Man. & G. 205, 1 Car, & K. 25 (C.P., 1843). 
% People v. Flynn, 189 N.Y. 180, 82 N.E. 169 (1907). 


* United States v. Patten, 226 U.S. 525, 543 (1913); Anderson v. Shipowners Ass’n, a7a 
U.S. 359, 363 (1926). 
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or Communist sympathizers. Shortly thereafter it was reported that, 
“Members of the Association of Motion Picture Producers deplore the 
action of the 10 Hollywood men who have been cited for contempt by the 
House of Representatives. ... We will forthwith discharge or suspend 
without compensation those in our employ and we will not re-employ any 
of the 10 until such time as he is acquitted or has purged himself of con- 
tempt and declares under oath that he is not a Communist.”” 

This statement, issued by Eric Johnston, President of the Motion Pic- 
ture Association of America, and joined in by Donald M. Nelson, then 
President of the Society of Independent Motion Picture Producers,® has 
closed off the film market to these writers, directors, and producers. 

' Although combined economic action designed to restrict one in his call- 
ing or business has had unauthoritative support where the purpose was 
to compel obedience to the law,® or to bring about a result which the doers 


% The Film Daily, p. 1 (November 26, 1947). 

83 Ibid. “On the broader issue of alleged subversive and disloyal elements in Hollywood, our 
members are likewise prepared to take positive action. 

a tee Communist or a member of any party or group which 
advocates the overthrow of the government of the United States by force or by any illegal or 
unconstitutional methods.” 


To the same effect, consult Variety, p. 3 (November 26, 1947). According to vere s story, 


all the sessions of the industry’s leaders were attended by James F. Byrnes as legal adviser. 
Variety raises the question of whether there might not be an anti-trust question involved. 

%4 The ten brought suit in the California courts against the Association, the Society, and 
numerous members thereof, for damages and for an injunction. The suit was based upon 
wrongful interferences with contract of employment, a conspiracy not to employ and to in- 
duce others not to employ the ten, and a conspiracy to prevent them from exercising their 
political rights. The complaint is broad enough to rest upon restraint of trade, but does not 
expressly so allege, nor are any statutes referred to. Cole v. Loew (No. 541446, Superior Ct., 
L.A. County, Cal., 1947). The first trial under this complaint, which has been transferred 
to the federal courts, resulted in a verdict for one of the plaintiffs and severe criticism of Eric 
Johnston by the presiding judge. Earlier, the plaintiffs had dismissed the suit against the 
Society of Independent Motion Picture Producers. See Motion Picture Herald, p. 13 (Dec. 25, 
1948). In May of last year, these ten brought suit under the Sherman Act against the Motion 
re gece mane Ss ae a ta pander cert techn way rete 

their employment. One of the bases of that suit was the shelving by Fox of Albert Maltz’s 
“The Journey of Simon McKeever.” Maltz v. Loew’s, Inc., — F. Supp. — (Calif., 1950). 
See Motion Picture Herald, p. 20 (May 28, 1949). Anti-trust considerations are said to have 
dissuaded the motion picture industry from making Eric Johnston a “ * with power to 
banish errant movie stars. Compare Variety, pp. 3, 20 (May 25, 1949). 

9s Compare Opinion of Att’y Gen. of Tex. (April 12, 1944), C.C.H. Trade Reg. Serv. 457,239, 
where dealer agreed not to sell liquor to retailer not authorized by federal law to purchase same 
and distiller agreed not to sell to wholesalers against whom the Federal Alcoholic Tax Unit 
had brought proceedings to suspend or revoke a permit, or against whom criminal proceedings 
had been started. It was held that this did not violate the anti-trust laws. Compare Opinion 
of Att’y Gen. of Tex. (April 12, 1944), C.C.H. Trade Reg. Serv. 957,238, where the Texas 
Brewers Institute agreed not to sell to distributors violating OPA price ceilings (Institute set 
up its own tests to determine violations), nor to sell to any distributor who sold beer in violation 
of the law in dry areas of Texas. Opinion of Att’y Gen. of N.Mex. (Oct. 30, 1943), C.C.H. 
Trade Reg. Serv. $8,595, held that it was all right for a group of wholesalers to refuse to sell 
their products to retailers who violated criminal laws by sérving liquor to minors after hours. 











CIVIL RIGHTS AND THE ANTI-TRUST LAWS 189 


thought was morally good,™ there is a great deal of authority to the effect 
that private persons cannot thus substitute their judgments as to what is 
lawful for that of governmental authorities.*’ The regular courts subse- 
quently convicted the screen writers for contempt; but a private concert 
of action in effect created an extra-legal court by which a man’s ability to 
obtain employment from any producer was denied by the sanction of a 
group boycott.” It is submitted that group action of this sort is in viola- 
tion of the Sherman Act.” 

The film industry clearly operates in and affects interstate and foreign 
commerce. The producers and distributors engaged in the lockout dis- 
tribute pictures everywhere in the country and on a far-flung scale abroad; 
these ten have had a substantial part in the making of a considerable 
number of such pictures.**° Moreover, these producers and distributors 
produce pictures not only in California, but in other parts of this country 
and abroad.” Their control of the production and distribution of films is 
such that there is no other appreciable market for the services of the ten 
writers. Since many of the writers had established reputations, it is almost 
certain that their works would have been produced and distributed in 
interstate commerce save for the boycott. 

However unsympathetic one may be toward the ten screen writers, 
the danger of a group’s using a boycott to enforce its views is highlighted 
by the attempts, in some cases successful, to force radio and television 


% Hughes Tool Co. v. Motion Picture Ass’n, 66 F. Supp. 1006 (N.Y., 1946). 

97 Eastern States Retail Lumber Dealers’ Ass’n v. United States, 234 U.S. 600, 613 (1914); 
Fashion Guild v. FTC, 312 U.S. 457, 468 (1941); American Medical Ass’n v. United States, 
130 F. 2d 233 (App. D.C., 1942); United States v. Motion Picture Patents Co., 225 Fed. 800, 
808 (D.C. Pa., 1915). The latest disapproving reference to intraindustry regulatory bodies is 
found in United States v. U.S. Gypsum Co., 333 U.S. 364, 400 (1948). 

%* Concerted boycotts have often been held illegal. Chamber of Commerce v. FTC, 13 F. 
2d 673, 687 (C.A. 8th, 1926). 

99 See cases cited note 128 infra. Early in June 1948, the Screen Writers Guild and a number 
of writers brought an action in the District Court for the Southern District of New York, 
against the Motion Picture Association of America, the Association of Motion Picture Pro- 
ducers, the Society of Independent Motion Picture Producers, seven of the eight major film 
companies, and Eric Johnston. The suit was designed to relieve the writers from the threat to 
their freedom to write implicit in the type of concerted action by motion picture distributors 
which had resulted in the firing of the ten persons who were witnesses before the Un-American 
Activities Committee. The Sherman Act, the Clayton Act, the Civil Rights Law and relevant 
state laws were invoked. The background of the conspiracy was alleged to be a combination 
to impose censorship through the Hays and Johnston offices. Consult Marcus, Anti-trust Laws 
and the Right To Know, 24 Ind. L.J. 513, 538 (1949). The original complaint in this suit was 
dismissed with leave to amend in November, 1948. Screen Writers’ Guild v. Motion Picture 
Ass’n of America, 8 F.R.D. 487 (N.Y., 1948). An amended complaint has been filed. 

1° The contracts of several of the ten provided that the positive prints which move around 
ae and abroad would contain a credit reference to them. 

tt Occasionally, pictures are produced in New York City. Not infrequently, the whole or 
part of a picture is “shot” at a locale outside of the state of California. 
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performers out of their jobs because they have been mentioned in the 
publication “Red Channels” as Communists or Communist sympa- 
thizers.** 

In certain industries and trades, Negroes are so systematically excluded 
that an agreement or concert of action might be inferred.*** Social and 
economic discrimination has a direct relationship to monopoly practices 
in the pursuit of a livelihood. It has been pointed out that exclusion of 
Negro businessmen and professionals from certain general markets has 
enabled those excluded to monopolize the Negro markets.'*4 

Race discrimination has been used as a means of securing a white 
workers’ monopoly.’** Discrimination by unions, largely directed at Ne- 
groes, has in recent years been whittled down by the courts,’ and is 
largely confined to certain AF of L unions.**? Nevertheless, it was said 
in 1947 that about one-fifth of organized labor excludes Negroes.*** Union 


s2 56 Time, No. 11, at 27 (Sept. 11, 1950). It may be doubted that a concert of action to boy- 
cott a baseball player, exercised by a concert of baseball teams through one person designated 
as a “czar,”’ meets the tests of the anti-trust laws, whether the boycott is designed to enforce 
lawful or unlawful contracts, lawful or unlawful regulations of private organizations. Compare 
Gardella v. Chandler, 172 F. 2d 402 (C.A. 2d, 1949). It is also doubtful that a major league 
ballplayer could be considered a member of an association which has the right to oust a mem- 
ber for infraction of its rules. Teams, not ballplayers, are members of the league, and in any 
event the boycott extends beyond the particular league in which the player was playing. 

13 Myrdal, An American Dilemma 284 ff., 304 (1944). See Miller v. Brown Shipbuilding 
Co., 165 F. 2d 956 (C.A. sth, 1948). Similarly, as to Mexicans, see McWilliams, The Mexican 
Problem, 8 Common Ground, No. 3, at 3, 10 (1948). 

104 Myrdal, An American Dilemma 305 (1944). “The Dilemma of the Negro business and 
professional class is that the segregation they are fighting against affords them the monopolistic 
basis of their economic existence.” Ibid., 629-30, 645. As of April, 1944, despite the stimulus 
of wartime activity, Negroes represented only 3.3 per cent of professional and semi-professional 
workers in the United States, 3.5 per cent of clerical workers, and 1.5 per cent of salespeople. 
60 Month. Lab. Rev. 1, 13 (1945). 

105 “Some craft unions have discovered that the color bar is a convenient method of con- 
trolling the labor market. Hence the color bar results not only from race prejudice, but also 
from a desire to monopolize the available job opportunities for the unions’ white member- 
ship.” Northrup, Unions and Negro Employment, 244 Annals 42, 45 (1946). 

106 Compare Steele v. Louisville & N. R. Co., 323 U.S. 192 (1944). Summers, The Right To 
Join a Union, 47 Col. L. Rev. 33 (1947); Gerry, The Negro Worker and His Right To Demand 
Full Union Membership, 20 Rocky Mt. L. Rev. 88 (1947). See also, Korner, The Legal Pro- 
tection of Civil Liberties within Unions, [1948] Wis. L. Rev. 18. 

te? Discriminatory unions are named in Negro Year Book 147-48 (1947); Davis and Lawson, 
Postwar Employment and the Negro Worker, 6 Common Ground, No. 3, at 3, 8-10 (1946); 
Summers, The Right To Join a Union, 47 Col. L. Rev. 33, 34 (1947); Myrdal, An American 
Dilemma 1299-1300, 1303-4 (1944). 

6 Summers, The Right To Join a Union, 47 Col. L. Rev. 33, 34 (1947). The writer states 
that in the plumbing and electrical trades, Negroes are almost completely excluded. Ibid., at 
42. Discrimination by unions may take the form of provisions in their constitutions, their 
rituals, tacit agreement, etc. Negro Year Book 147-48 (1947). It is said that some AF of L 
affiliates bar Mexicans. McWilliams, The Mexican Problem, 8 Common Ground, No. 3, at 1, 
10 (1948). f 
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contracts with southern railroads which eliminate or restrict the number 
of Negroes the railroad will employ are said to have been common." 

Labor unions have been largely immunized from the Sherman Act, 
when labor disputes are concerned, by the Clayton and Norris-La Guardia 
Acts."° Nevertheless, they are subject to the Sherman Act when they 
combine with others to impose restraints and monopolies.'* Under state 
statutes and common law, there is often a broader application to unions.™” 

The monopoly position of a union in a particular labor market has 
received recognition by the courts in denying to the union a right to 
restrict the work opportunities of persons against whom they discrimi- 
nate.’ And even in the absence of monopoly, a union may be enjoined 
from interfering with the right to work of one to whom it denies member- 
ship except on discriminatory terms." 

We deal here, at length, with only two of the professions: medicine and 
law. The professions are not commonly thought of as subjects of the anti- 
trust laws. Lawyers, who seemingly write upon everything under the sun, 


9 Northrup, Unions and Negro Employment, 244 Annals a 46 (1946). In 1949, a House 
Labor Committee invited five railroad unions to explain racial restrictions on membership. 
The Evening Star (Wash., D.C.), p. A-36 (May 31, 1949). 

11° Pierce, Labor and the Antitrust Laws, 18 So. Calif. L. Rev. 171 (1945). The last extreme 
immunity holding is Hunt v. Crumboch, 325 U.S. 821 (1945), a 5 to 4 decision. See Schatte v. 
International Alliance, 182 F. ad 158 (C.A. gth, 1950). 


™1 Brotherhood of Carpenters v. United States, 330 U.S. 395 (1947); cf. Bakery Sales 
Drivers Union v. Wagshal, 333 U.S. 437 (1948). 


"2 Drivers Union v. Meadowmoor Dairies, Inc., 312 U.S. 287 (1941); Carpenters Union v. 
Ritter’s Cafe, 315 U.S. 722 (1942); Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949); 
Rogers v. Poteet, 355 Mo. 986, 1000, 199 S.W. 2d 378, 388 (1947), cert. den. 331 U.S. 847 
(1947) (union members confederated to reject milk of contract haulers who refused to join 
union). 

13 James v. Marinship Corp., somes 721, 731, 737, 155 P. 2d 329, 335, 338 (1944). The 
union had obtained a monopoly of the supply of labor by a series of closed-shop agreements 
and other collective action. The union discriminated against Negroes, not giving them full 
membership privileges. A suit to enjoin discharge of Negroes because of their not belonging to 
the union was successful. The court said that the union’s “asserted right to choose its own 
members does not merely relate to social relations; it affects the fundamental right to work for 
a living.” It said further: “If a union may not directly exclude certain workers, it may not 
do so indirectly by prescribing intolerable or unfair conditions of membership for such per- 
sons.” In Wilson v. Newspaper and Mail Deliverers’ Union, 123 a4 pe 347, 35% 351, 197 
Atl. 720, 722 (1938), an employee of a firm was denied union because many 
of its members were Ai aineat tae fein ba piled ten tex Wendl, aloha’ 
union men. In holding for the plaintiff, the court said: “A monopoly raises duties which may be 

of the pS 


to negotiate a closed-shop contract, 
Right to Equal Opportunity ix Employment 53 Cali. L’ Rev. 488, 406 &, 425 f. (1940). 
; "4 Williams v. International Brotherhood of Boilermakers, 27 Cal. 2d 586, 165 P. stom 
1946). 
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have abstained from writing about restraints in their own and kindred 
professions. But restraints and monopolistic practices in these professions 
are of sufficient breadth and significance to warrant consideration of the 
applicability of the anti-trust laws. 

We start from the premise that the Sherman Act “has always been con- 
strued to apply to combinations of professions or services in restraint of 
trade in a proper case.”"5 

Professional services are likely to have considerable impact on inter- 
state trade and commerce. Not only are professional men wont to cross 
state boundaries in pursuit of their calling, but the affairs they deal with 
are likely to be in, or cause a substantial.flow of, interstate commerce. 


1) Lawyers and the Anti-trust Laws 


We lawyers are not accustomed to hear about restraints and monopolies 
in the practice of law, except when we inveigh against the encroachment 
of trust companies and others in the field of law. Yet bar associations not 
infrequently assume they have a license to do what some of their members 
would be certain other organizations could not. 

Thus, it is blandly announced that, “The State Bar Association of 
Wisconsin, on June 28, 1947, approved a new minimum fee schedule in 
the form submitted to it by its Fee Bill Committee of 1946-47. The prior 
schedule adopted in 1929 was declared by the committee to be obsolete in 
view of the great economic changes that have occurred since then.””* The 
Committee had before it minimum fee schedules of thirty-three local bar 
associations. Wisconsin lawyers, with keen awareness of how to ensure im- 
munization for this sort of price fixing, have sought covert approval of 
minimum fee schedules from the courts."’ Bar associations in other states 

18 Rogers v. Poteet, 355 Mo. 986, 1000, 199 S.W. 2d 378, 388 (1947), cert. den. 331 U.S. 847 
(1947). In American League Baseball Club of Chicago v. Chase, 86 N.Y. Misc. 441, 149 N.Y. 
Supp. 6 (1914), the court had before it the validity of baseball players’ contracts. It refused to 
hold that the business of baseball for profit was interstate commerce or trade under the Sher- 
man Act. But it held that a monopoly existed as well as a combination to restrain and control 
the exercise of a profession or calling. It thought that a quasi-peonage was eficcted which was 
“contrary to the spirit of American institutions, and is contrary to the spirit of the Constitu- 
tion of the United States.” The court, therefore, denied relief on the ground that plaintiff 


came into court with unclean hands. Compare American League Baseball Club of N.Y. v. 
Pasquel, 188 N.Y. Misc. 102, 66 N.Y.S. 2d 743 (1946). 


16 Zillmer, The Minimum Fee Bill of the State Bar Association of Wisconsin, [1948] Wis. L. 
Rev. 7. 


*11 Tbid., at 8: “The report contains the following recommendations to local bar associations: 
“ ‘Tt is suggested that where local bar associations are adopting new schedules they attempt 
to get not only the endorsement of the circuit, probate, and other courts to fees involving real 
estate litigation, probate matters, and any other matters where proper, but also the permission 
to quote the courts in this respect in the fee schedule. This was done by the Circuit and County 
Judges in Milwaukee County; for example, the County Judges of Milwaukee County permit 
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have also sought to encourage minimum fee schedules.”* Bar associations 
in the last decade, in various parts of the country, have done much to 
emasculate reciprocity of admission to the bar and to protect their own 
members from competition by succeeding in having admission fees greatly 
raised."* In Maryland, until very recently, even members of the Mary- 
land bar have not been allowed to practice in the courts of Montgomery 
County unless they were members of the bar of that county.”° 

Trade and commerce are the lifeblood of an attorney’s calling; the 
transactions he deals in often transcend state boundaries. It is not be- 
lieved that fee fixing by lawyers is on a higher plane than price fixing by 
plumbers, nor less amenable to the anti-trust laws.™ If bar association 
activities in fixing fees may be brought within the anti-trust laws, so too 
should their activities in excluding members on a discriminatory basis. 
Bar associations have not been prominent in combating discrimination.™ 
Many of them exclude Negroes;™? their membership blanks not infre- 





the fee schedule to recite as follows: “The County Judges of Milwaukee County will apply the 
following fees involved in County Court (probate) matters.” ’ 

“Every local association should endeavor to get this endorsement, for with it, some of the 
arguments against the desirability of minimum fee schedules will disappear.” 


118 See 27 Mich. St. B. J. 42, 49-50 (1948); 17 Detroit Lawyer 122 (1949); 18 Detroit Law- 
yer 73 (1950); 17 J. Bar A.D.C. 66 (1950). 

19 In the last decade, the fee in the District of Columbia has gone from $15 to $125. For a 
lawyer admitted in Illinois to be admitted to practice in Montgomery County, Maryland, the 
fee is $125. See Pennsylvania Bar Restrictions, 23 Temp. L.Q. 408 (1950). 


2 In 1943, the county-circuit court adopted a rule to this effect, with the qualification that 
other Maryland lawyers could appear if associated with a Montgomery County lawyer. The 
validity of this rule was attacked by a lawyer in May, 1949. Consult Evening Star (Wash., 
D.C.), p. 1-B (May 12, 1949); Washington Post, p. 11, col. 1 (June 29, 1949). 

™ A covenant not to engage in the practice of law by a vendor of a law business has been 
tested by the reasonableness of the restraint. Smalley v. Greene, 52 Iowa 241 (1879). 


™ The New York State Bar Association, the Association of the Bar of the City of New 
York, and other New York bar associations have expressed their opposition to the passage of 
the New York State Fair Employment Practice Act. See Spitz, The New York State Law 
Against Discrimination, 20 N.Y. St. B.A. Bull. 8 (1948). 


3 Exclusion of Negroes from bar associations in Northern California has been noted. 
Anti-Defamation League of B’nai B’rith, Anti-Semitism in the United States in 1947 at 66 
(1947). Such exclusion is a matter of common knowledge. 

In November, 1947, a subcommittee of the Civil Rights Committee of the Bar Association 
of the District of Columbia filed a report that it was not advisable to consider or take any 
ection with vargnct to cxntloes <6 gine ROvan Siereane rt vee eaeeterse The Gen- 
eral Committee in 1948 sustained a motion declaring that proposing an amendment to the 
Association’s by-laws, to remove the present restriction of membership to white persons was 
not valid in the purview of the Civil Rights Committee. See 15 J. Bar A.D.C. 331, 333 (1948). 

In June of 1949, a plea was made for an integrated District of Columbia Bar with member- 
ship open regardless of race. The plea was made by a representative of the Washington Bar 
Association, an organization of Negro attorneys. Washington Post, p. 9, col. 6 (June 4, 1949). 
In June of 1950, by majority vote, this Bar Association continued its ban on Negroes. Wash- 





194 THE UNIVERSITY OF CHICAGO LAW REVIEW 


quently contain racial questions which suggest discriminatory practices. 
Membership in a bar association often carries with it opportunities of pro- 
fessional and economic advantage of great significance. Exclusion may 
mean the difference between success and failure in the legal profession. 
Such exclusion is a restraint of trade not only in the sense that it is a 
restriction on an individual’s right to engage in a business or calling, but 
also in the sense that the public is deprived of the benefit of the services of 
competent lawyers. Thus it would seem that restraints upon a lawyer’s 
activities of the sort here dealt with should be within the anti-trust laws. 


2) Doctors and the Anti-trust Laws: The Right to Health'* 

The medical profession has been singularly rife with restraints and 
monopoly practices. Many centuries ago, the College of Physicians of 
London adopted illegal by-laws limiting the number of College fellows to 
twenty.™ A landmark in the creation of the rule against restraints is a 
case decided in 1610, involving a physician’s calling."*’ In 1518 the Royal 
College of Physicians was granted a royal patent by which it was given 
the right to fine or imprison physicians who pursued their calling without 
having been admitted to the College. Despite a medical degree from 
Cambridge, Dr. Bonham was refused admittance, and when he continued 
to practice, the College caused him to be fined and imprisoned. He sued 
for false imprisonment and it was held by Lord Coke that the College’s 
privilege to refuse membership was to apply only to physicians who were 
incompetent. 

The generation to which this writer belongs has seen restraints in the 


ington Post, p. 11, col. 7 (June 3, 1950). In September, r950, the American Bar Association re- 
fused to amend its constitution to admit members without reference to race, creed or color. 
Washington Post, p. 1, col. 4 (Sept. 21, 1950). 

#4 Lyman, On the Rewards of Bar Association Activity, 22 Conn. B. J. 53 (1948); Why 
You Should Be a Member of the Detroit Bar Association, 18 Detroit Lawyer 73 (1950); 
ibid., at 33, a substantial numbers of lawyers serve on Bar Association Committees; cf. 33 J. 
Am. Jud. Soc. 183 (1950). 


«5 There is no fully realized concept of a right to an opportunity to health in this country- 
But it is a growing concept. In 1944, President Roosevelt’s Annual Message to Congress con- 
tained as part of an economic bill of rights, “The right to adequate medical care and the 
opportunity to achieve and enjoy good health.” Zevin, Nothing to Fear, The Selected Ad- 
dresses of Franklin D. Roosevelt 387, 396 (1946). 


6 See Rex v. Doctor Askew, 4 Burr. 2186 (K.B., 1768). 


7 Dr. Bonham’s Case, 8 Coke *1o7a, 114a, 2 Brownl. 255 (C.P., 1610). As an outstanding 
case in common-law background of our own constitutional law, it has become a milestone 
along the road that led to the liberties guaranteed in the Constitution. See Plucknett, Bon- 
ham’s Case and Judicial Review, 40 Harv. L. Rev. 30 (1926); Corwin, The “Higher Law” 
Background of American Constitutional Law, 42 Harv. L. Rev. 365, 367 (1929); Thorne, Dr. 
Bonham’s Case, 54 L.Q. Rev. 543 (1938). 





CIVIL RIGHTS AND THE ANTI-TRUST LAWS 195 


medical field of surprising scope and ferocity which have not yet spent 
their force.*** 

The Coventry Provident Dispensary was founded in England about 
110 years ago to secure medical care for its members and their families. 
Some thirty-five years later, the British Medical Association was incor- 
porated. Antagonism by the Association and various doctors against the 
practice of “contract” medicine by those connected with the Dispensary, 
erupted into organized persecution which set the pattern for similar con- 
duct in this country at a later time. The Dispensary doctors were expelled 
from the Association, were prevented from consulting with other members 
of the Association, and were subjected to forms of pressure detrimental 
not only to themselves, but to their patients. An English court found that 
conduct of this nature entitled the plaintiff doctors to damages.”® 

In this country, the American Medical Association and numerous local 
medical societies have ignored little in the way of restraints and monopoly 
practices to retard the growth of prepaid medical care plans.**° They have 
either opposed successfully, or limited the scope of, group hospitalization 
plans.*** Because of this opposition, prepaid medical plans have had only 
a sporadic growth in this country. The last forty years have brought to 
light such plans sponsored by unions, fraternal organizations, co-operative 


38 During the first week in May, 1948, a meeting of the National Health Assembly in 
Washington, D.C., brought together numerous antagonistic groups which exchanged views at 
some length. To date this conference has not resulted in a lessening of the restraints in this 
field, but it is to be hoped that it is a step in the right direction. Washington Post, p. 11, col. 1 
(May 9, 1948). 


™9 Pratt v. British Medical Association [1919] 1 K.B. 244. Said one of the defendant’s 
witnesses, at 273, “It is the lot of minorities to suffer.” The court said, at 269, “Upon the 
words ‘to maintain the honour and interests of the medical profession’ has been created a 
powerful scheme and machinery throughout and beyond the United Kingdom. . . . It follows 
that the defendants claim to enforce by boycott and by the infliction of ruin, their own stand- 
ard of medical honour and interest throughout the country.” The court went on to say, at 272, 
“The plaintiffs were punished because they defeated the intended overthrow of the Coventry 
Dispensary.” 

13° “Organized medicine has fought every manifestation of group practice, when com- 
bined with prepayment.” United States Medicine in Transition, 30 Fortune, No. 6, at 156, 160 
(Dec., 1944). See The American Medical Association, 18 Fortune, No. 5, at 89, 90 (Nov., 
1938); De Kruif, Kaiser Wakes the Doctors (1943); Group Practice Versus the American 
Medi edical Association, 47 Vale L. J. 1193 (1938); see Mayer, The Dogged Retreat of the Doc- 
tors, 199 Harpers, 1194 (Dec., 1949). 

13 See Porter, Do We Want National Health Insurance? 115 Colliers, No. 4, at 20 (Jan. 27, 
1945). “The House of Delegates of the American Medical Association formulated certain 
principles for such plans. One of these principles stated that hospital contracts should not 
include medical services.” Council on Medical Service, AMA, Voluntary Prepayment Medical 
Care Plans 8 (1949). Some state statutes prevent inclusion of medical services in hospital care. 
See Rorem, Enabling Legislation for Non-Profit Hospital Service Plans, 6 Law & Contemp. 
Prob. 528, 538-39 (1939). 
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groups, municipal employees, and organizations organized for profit.’ 
Some large businesses have had prepaid medical care for many years." 
For the most part, medical groups have not strongly opposed employer 
sponsored plans,**4 but they have displayed virulent opposition to other 
prepaid plans.*** In the last ten years, largely through fear of “socialized”’ 
medicine and in order to retard and eliminate lay sponsored prepaid medi- 
cal care, prepaid plans sponsored by doctors have been increasingly en- 
couraged by the American Medical Association and local medical socie- 
ties.** By limitation of the scope of coverage, by geographical limitation, 
and by requiring medica] society approval of such plans and not of 
others,"’ the doctor-sponsored plans, praiseworthy as they may be in 
other respects, show disturbing signs of monopoly and restraint. 

Some ten years ago, in Washington, D.C., the Group Health Associa- 
tion was formed to provide low-cost prepaid medical care for its members, 
consisting largely of government employees. Opposition by the District 
Medical Society, supported by the American Medical Association, was im- 
mediate and violent. Doctors associated with the Association were intimi- 
dated to the point of resignation or were expelled from the District Medi- 
cal Society. Hospitals cooperating with the Medical Society denied their 
facilities to doctors associated with Group Health. It was clear that the 
purpose of these restraints was to prevent competition with doctors in pri- 
vate practice. When brought to book under the anti-trust laws, the de- 
fendants justified their actions by their codes of ethics, and claimed the 
right to regulate the practice of medicine—a claim which the courts 
denied.*** 

In 1938, a physician in Tampa, Florida, brought an action against the 
local hospital and the Hillsborough County Medical Society for prevent- 
ing him from using hospital facilities for treating his patients. He was one 

132 Klem, Prepayment Medical Care Organizations (Fed. Security Agency, Social Security 
Board, Bur. of Research and Statistics, Bur. Memo. No. 55, 2d ed., June, 1944); Klem and Mc- 


Kiever, Program Developments and Benefit Trends in Voluntary Health Insurance, 11 Social 
Security Bull. 3 (1948); Davis, America Organizes Medicine (1941). 


*33 Consult Klem, op. cit. supra note 132. 

134 But see Irwin v. Lorio, 169 La. 1090, 126 So. 669 (1930). 

138 Notes 140, 162 infra. 

136 Council on Medical Service, AMA, Voluntary Prepayment Medical Care Plans (1946- 
1949). 

137 See Porter v. King County Medical Soc., 186 Wash. 410, 58 P. 2d 367 (1936); Council of 
Medical Service, AMA, op. cit. supra note 136. This is one element in the complaint referred 
to in note 143 infra. 

«38 The most comprehensive of several opinions written in this case is AMA v. United States, 
130 F. 2d 233 (App. D.C., 1942). 
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of thirteen doctors whom the Society had denied membership because he 
had furnished medical service on a contract basis to Latin clubs in the 
city. The hospital had passed a resolution barring its facilities to nonmem- 
bers of the Hillsborough County Medical Society. A conspiracy in viola- 
tion of the Sherman Act was alleged, and a temporary injunction was 
issued prohibiting the defendants from interfering with the physician’s 
practicing in the hospital."® 

Other attempts to carry out group medical activities in various parts 
of the country have evoked similar restrictive action by doctors through 
their medical societies and hospitals.*° Within the last decade, so-called 
enabling acts have been passed in a number of states under which state 
medical societies could control all prepaid medical care plans.’ The im- 
portance of medical society membership has been a potent weapon used 
by medical societies to control the economic relations of physicians with 
the public and with organizations concerned with health activities.'” 

39 Tampa Tribune (Nov. 5, 1938). The defendant medical society subsequently defaulted. 


14° As to Wisconsin, see AMA v. United States, 130 F. 2d 233, 250 n. 87 (App. D.C., 1942). 
As to New York City, see N.Y. Times, § 1, p. 30, col. 5 (May 20, 1949). As to other parts 
of the country, see Shadid, A Doctor For The People (1939); Garceau, Organized Medicine 
Enforces Its “Party Line,” 4 Pub. Op. Q. 408 (1940); Hearings before Senate Committee on 
Education and Labor on S. 1606, 79 Cong. 2d Sess. (1946); Davis, America Organizes Medi- 
cine 166 ff. (1941). Advocacy by the Milbank Fund of voluntary medical care insurance was 
followed by a boycott of Borden’s products, see 18 Fortune, No. 5, at 160 (Nov., 1938). The 
opposition of organized medicine in Oklahoma to the prepaid medical care plan of the Elk City 
Hospital and Clinic has resulted in Oklahoma polio patients being denied the use of the Clinic’s 
facilities. See Elk City Journal, p. 1 (June 30, 1949); Elk City Daily News, p. 1 (July 1, 1949); 
Elk City Democrat, p. 1 (July 2, 1949). 


141 See Klem, Recent State Legislation Concerning Prepayment Medical Care, 10 Soc. Serv- 
Bull., No. 1, at 10 (Jan., 1947); see statement of Dr. Frederick D. Mott, Chief Medical Officer, 
Farm Security Administration, 6 Hearings, op. cit. supra note 140, at 1182: “Of course in cer- 
tain States it has been most expedient for us to work out contractual arrangements with medi- 
cal society plans. In some States it has been the only way in which we could bring any protec- 
i . or we sometimes think of them as dis- 

. making it possible for a medical-care system at this time to exist only as one 
dominated by the organized profession.” See Hansen, Laws Affecting Group Health Plans, 
33 Iowa L. Rev. 209, 224 ff. (1950). 

Wisconsin, however, recently expressly provided for cooperatively sponsored prepaid medi- 
cal care plans. The Medical Care Section of the National Health Assembly, in which AMA 
representatives took part, concluded in 1948, that, “The people have the right to establish 
voluntary insurance plans on a cooperative basis, and legal restrictions upon such right (other 
than those necessary to assure proper standards and qualifications), now existing in a number 
of states, should be removed.” Washington Post, § 11, p. 5 B, ads ian es talk: 

*# Medical Society et ee eee eee insurance. 
It is also usually a condition to taking board examinations. 

In Georgia, at an early date, the by-laws of the Georgia Medical Society provided: “No 
member of this society shall consult with or recognize as a regular practitioner of medi- 
cine, any physician who shall have become a resident practitioner for two months and shall 
a ee Georgia Medical Society, 39 Ga. 608, 
15 (1869). 
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In the last two years, at least four anti-trust suits have been brought 
against medical societies."* It has been reported that the Department of 
Justice has had an investigation of medical societies under way." It is the 
philosophy of the Sherman Act and of the anti-trust laws generally that 
the public interest is best served by competition. It follows that a right to 
experiment in the field of medical care should be protected by the anti- 
trust laws from private restraints and monopoly practices." 
Understandings between physicians in a locality may reach the point 
of controlling the entry of new practitioners into the community, and of 
allocating posts in medical institutions.°“ Medical societies, as well as 
medical boards in many states, have made it difficult or impossible for 
réfugee physicians to practice in various parts of this country. This has 
been accomplished by residence and citizenship requirements as well as 
by other devices."*7 Closed hospital staffs are common in this country. 
The denial of the use of hospital facilities to qualified doctors has become 
a recognized evil." Discrimination because of race or color is widespread 


43 In October of 1948, the government filed an anti-trust suit against the Oregon State 
Medical Society and other Oregon medical groups and doctors, in the District Court of Oregon. 
The complaint alleged restraints against prepaid medical care plans not sponsored by the de- 
fendants, and attempted monopolization of the prepaid medical care field. The district court 
found that the groups sponsoring the plan were not engaged in trade or commerce and thus did 
not come within the Sherman Act. The government will in all probability appeal to the Su- 
preme Court. During the same month, a prepaid medical care organization in San Diego, 
California, brought a private anti-trust suit against the local medical society. A case brought 
by the Group Health Cooperative of Puget Sound against the King County Medical Society 
was recently decided for the defendants. Group Health Cooperative v. King County Medical 
Society (Super. Ct. Wash., No. 414538). In August of this year a suit was filed in Oklahoma. 
Farmers Union Hospital Ass’n v. Beckham County Medical Society (Beckham Cty. Dist. Ct., 
Okla.). 

44 According to a United Press story in February of 1949, the Federal government was 
carrying on an investigation to determine whether the fight of organized doctors against pre- 
paid medical care plans violated the anti-trust laws. The Washington Post, §I, p. 5, col. 5 
(Feb. 28, 1949). “Justice Department investigators are reported active in New York City, 
Chicago, Oklahoma and elsewhere.” Medical Economics, p. 99 (May, 1949). And see Oregon 
Journal (October 9, 1949). 

45 “The content of medicine is the physician’s domain. But the circumstances under 
which he practices and his economic relation to society or to the individual patient are prob- 
lems of organization, problems in the public domain in which the physician is only one among 
the many who are vitally interested.” Falk, An Introduction to National Problems in Medi- 
cal Care, 6 Law & Contemp. Prob. 497, 500 (1939). 

+4 Hall, The Stages of a Medical Career, 53 Am. J. Soc. 327, 332 (1948). Hall goes on to 
state, at 336: “In conclusion, it would appear that specialized medicine is no longer an inde- 
pendent profession—a free lance occupation. It has become highly interdependent rather 
than independent, and it is carried on within the framework of elaborate social machinery 
rather than within a free competitive milieu.” 

*47 Compare Proceedings of the Annual Congress on Medical Education and Licensure, 
AMA, at 45 ff. (1940). 

148 See Ratcliff, Give Young Doctors a Break, Woman’s, Home Companion (Oct., 1948). 
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in the medical field. We will refer later to discrimination by educational in- 
stitutions," a discrimination recognized as an effective restraint on civil 
rights.*** It has been pointed out that “[h]ospital appointments are crucial 
for successful medical practice,” and that where a doctor has served his 
internship is an economic factor of great importance.** But hospital in- 
ternships and appointments have not been freely made available to 
Jews"? and have been largely barred to Negroes.** In the nation’s capital 
and in most southern states, Negro doctors have been widely denied the 
use of hospital facilities.** In Washington, D.C., until very recently, there 
was only one hospital whose facilities were open to Negro physicians, and 
most are still closed to them.** Many hospitals, moreover, do not take 
Negro patients at all, or only on a segregated basis.**’ 

Until recently, Negro doctors in seventeen states and the District of 
Columbia were excluded from their county medical societies; this is still 


149 See pages 205-8 infra. See statement by Dr. W. Montague Cobb, as to Chicago, re- 
ported in PM, § I, p. 11, col. 2 (May 11, 1948). 

18° President’s Committee on Civil Rights, To Secure These Rights 73 (1947). 

1st Hall, The Stages of a Medical Career, 53 Am. J. Soc. 327, 330 (1948). 

19 “The internship that a doctor has served is a distinctive badge; it is one of the most 
enduring criteria in the evaluation of his status.” Ibid. 

183 Hall reports the following remarks from the head of a department of a hospital: “An- 


other reason for not holding competitive examinations for internships is that there are a lot of 
Jews in medicine.” Ibid., at 331. 


+84 President’s Committee on Civil Rights, To Secure These Rights 73-74 (1947). 


+85 “Until the Flint-Goodridge Hospital was built in New Orleans with the assistance of 
the Rosenwald Fund and the General Education Board, there was not a single modern hospital 
in Louisiana where a Negro physician could practice. In Mississippi . . . there are no modern 
hospitals where a Negro physician may take his patients. A corresponding situation prevails 
in most of the other southern states. North and South Carolina are an exception due mainly 
to the assistance of the Duke Endowment fund.” Myrdal, An American Dilemma 323 (1944). 
There exist few opportunities in white hospitals for Negro doctors to acquire the experience 
necessary for good hospital practice. Negro Year Book 331-37 (1947). In the North, the choice 
of hospital facilities is much greater for white doctors than for Negro physicians or surgeons. 
Myrdal, An American Dilemna 323 (1944). In 1938, a teport made by a committee of the 
Medico-Chirergical Society of the District of Cotpatbla stated: “At present there ie no fine 
pital in the United States which offers an opportunity for training of the Negro general practi 
toner in the early rcogaition and care of pulmonary tuberculosis." Cabby The Fist Negro 
Medical Society 73 (1939). See Cornely, Race Relations in Community Health Organiza- 
tion, 36 Am. J. Pub. Health 984, 990 ff. (1946). 


‘s* Freedmens Hospital has regularly been open to Negroes. See Cobb, The First Negro 
Medical Society 85 (1939). 


*81 Dr. W. Montague Cobb noted that in Chicago a large majority of the city’s voluntary 
hospitals did not admit Negroes, Mexicans, Filipinos or Japanese. PM, § I, p. 11, col. 2 (May 
11, 1948). See McWilliams, Los Angeles: An Emerging Pattern, 9 Common Ground No. 3s 
at 3, 8 (Spring, 1949). “The doctors said the county has no facilities for Negro patients. . 
Prince County Commissioners, voting against enlarging the Prince Georges Hos- 
pital at Cheverly, Md. Washington Post, §1, p 14, col. 5 (May 11, 1949). 
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true in most of those states. This means they have been ineligible for mem- 
bership in the American Medical Association, since membership in the 
former has been a prerequisite to membership in the latter.** More than 
in most fields, membership in these medical societies is an important fac- 
tor in the economic success of a doctor, in his ability to maintain and ad- 
vance his skills and in the kind of service he can render the public."s® For 
the most part, one not a member of these societies is denied access to hos- 
pitals. Earning opportunities are often in the control of medical societies; 
in many states this is true of prepaid medical care plans provided for by 
the Farm Security Administration or other duly authorized government 
agency. Denial by such associations of admission to Negro doctors has 
such serious economic consequences in the practice of a physician’s call- 
ing, and is so injurious to the public, that anti-trust laws could properly 
be invoked to rectify the public and private wrongs involved. 


188 Cornely, Race Relations in Community Health Organization, 36 Am. J. Pub. Health 
984, 990-91 (1946); PM, §I, p. 11, col. 1 (April 29, 1948). In State v. Georgia Medical Society, 
38 Ga. 608 (1869), it appeared that the medical society had expelled a white doctor for be- 
coming surety on the bond of certain colored persons, one of whom had been elected to public 
office. Negro nurses have been barred from membership in a number of the local chapters of 
the American Nurses’ Association. That Association recently voted to allow colored nurses to 
join ANA directly in states where they are barred from local affiliated groups. They have been 
barred in the nation’s capital by the District Association of Graduate Nurses. Evening Star 
(Wash., D.C.), p. A-5 (June 2, 1948). 


189 A Senate Committee, investigating the exclusionary policy of the District of Columbia 
Medical Society in 1870 found: 

“1. That medical practitioners, above criticism in every respect, are refused admission to 
the society solely on account of color. 

“2. That members of the society refuse to consult with medical practitioners, thus ex- 
cluded on account of color, to the serious detriment of such practitioners. 

“3. That medical practitioners are shut out from educational opportunities on account of 
color.”—S. Rep. No. 29 (Ser. No. 1409), 41st Cong. 2d Sess. 5 (1870). 

The N.Y.C. Medical Society in 1948, passed a resolution noting that the effect of this ex- 
clusion was to deny Negro doctors the right to apply for membership in other national pro- 
fessional societies where membership in AMA was a requisite. It was noted that, thereby, these 
physicians are “restrained in the legitimate pursuit and furtherance of their professional activi- 
ties.” PM, §I, p. 11, col. 1 (April 29, 1948). That society also passed a resolution urging that the 
Constitution of the AMA be changed to forbid exclusion of Negroes by component societies. 
N.Y. Times, § I, p. 1, col. 2 (May 19, 1948). The AMA has refused to compel its component 
societies to abandon such exclusion. See N.Y. Times, p. 28, col. 5 (June 24, 1948), and Davis, 
America Organizes Medicine 163 (1941). But it has been encouraging its component societies 
to do so. See 27 Med. Econ. 136 (Aug., 1950). 

16 See note 140 supra. 


161 See Cobb, The First Negro Medical Society 2—3 (1939): 

“The drives which create a strong and active medical society are both internal and external. 
The great subjective urge to organization is the desire for professional improvement. Ethically 
and actually this end always supersedes any others in a truly scientific group. 

“Another internal urge for professional organization by physicians is the guild protection 
afforded by membership in the regular society. This at once confers on the ethical physician 
community prestige, protects both himself and the public from the pretensions of charlatans, 
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State courts sometimes have shown a reluctance to make hospitals open 
their doors to all qualified doctors for treatment of their patients; reference 
to the public interest has been absent or rare." The use of hospital facili- 
ties has a substantial bearing on commerce both intrastate and interstate. 
To the extent that a hospital bars Negro doctors, it cuts off from that hos- 
pital all the business transactions and transportation that Negro doctors 
might effect. It cuts off from Negro doctors the trade and commerce they 
could ordinarily expect; it cuts off the trade and commerce which medical 
suppliers and transportation agencies could expect; it cuts off the flow 
from medical schools to hospitals of Negro medical graduates who, save 
for their color, would take their internships in such hospitals; it destroys 
or restricts that trade and commerce which flows from group medical care 
plans, where because of difficulty of securing hospital service, Negro group 
medical plans are stillborn. It has a clear-cut relationship not only to the 
Negro doctor’s professional competence, but also to his financial success." 

The fixing of fees by doctors is a form of price fixing which would 
clearly seem to come under the anti-trust laws."*4 Fee and minimum fee 


furthers his economic security by facilitating the establishment of just fees, and provides for 
the maintenance of professional standards by interfamilial methods. 

“The major external stimulus to medical organization is the demand of the community, 
according to its degree of enlightenment, for the best possible service in respect to private 
therapy and the safe guarding of the public health. 

“The condition of segregation renders incentive along all three of these lines deficient. It 
retards professional advancement by diminishing contracts and consultations, by decidedly 
limiting training from institutional sources and by fostering local professional crowding and 
inbreeding with consequent lowering of morale. 

“The guild advantages are sustained only in part because the segregated organization is 
usually so handicapped in power that it cannot by itself enforce its proper regulations. It 
thus becomes possible for physicians to ignore the society altogether, with no practical loss 
to themselves.” See also N.Y. Star, § I, p. 20, col. 1 (June 24, 1948). 


62 Thus in Levin v. Sinai Hospital of Baltimore City, 46 A. 2d 298 (Md., 1946), the com- 
plaint alleged that the complainant had been a member of the visiting staff of the defendant, 
was denied courtesy privileges, refused private rooms for his patients; a courtesy staff was 
created to limit the privileges of the hospital to a small group of physicians. Plaintiff sought 
injunction against interfering with his right to treat patients in hospital. Held, for defendant on 
demurrer. The court, in a confused opinion, thought the hospital free to exclude any physician 
from practicing there. No restraint on interstate commerce was found. See also, Hamilton 
County Hospital v. Andrews, 81 N.E. 2d 699 (Ind. App., 1948). But in that case, the court did 
hold that it was improper for the hospital to impose as a condition, membership in the AMA. 


63 Cornely, Race Relations in Community Health Organization, 36 Am. J. Pub. Health 
984, 990 (1946). 


64 United States v. Socony Vacuum Oil Co., 310 U.S. 150 (1940); United States v. Nat’l 
Ass’n of Real Estate Boards, 339 U.S. 485 (1950); Atlartic Cleaners & Dyers v. United 
States, 286 U.S. 427 (1932); Pleaters Stitchers and Embroiderers Ass’n v. Jaffe Pleating Co., 
176 N.Y. Misc. 411, 27 N.Y.S. 2d 615 (1941); More v. Bennett, 140 Ill. 69, 29 N.E. 888 (1892) 
(legal stenographers); Graf v. Master Horse Shoers Protective Ass’n, 1 Ohio N.P. (N.S.) 423 
(1904) (blacksmiths); Bailey v. Association of Master Plumbers, 103 Tenn. 99, 52 S.W. 853 
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price fixing through group action is a common practice and one that is fre- 
quently quite open. It would seem clear that the medical profession is a 
trade within the meaning of the common law and the anti-trust statutes, 
in view of the nature and effect of the restraints employed, of Dr. Bon- 
ham’s Case,” and of the numerous cases in which a doctor’s covenant not 
to compete with the purchaser of his practice has been tested by the rea- 
sonableness of the restraint.* Whether doctors are engaged in a trade or 


(1899) (plumbers); Gatzow v. Buening, 106 Wis. 1, 81 N.W. 1003 (1900) (liverymen); Employ- 
ing Printers Club v. Dr. Blosser Co., 122 Ga. 509, 50 S.E. 353 (1905) (printers); Chapter No. 
768 v. Gambino, 27 North (C.P.Pa.) 6 (1939) (barbers); People v. Medical Society of County 
of Erie, 24 Barb. (N.Y.) 570 (1857). But see Rohlf v. Kasemeier, 140 Iowa 182, 118 N.W. 
276 (1908). 


16s “Announcement 

“Due to the increased cost of supplies and equipment, the following fee schedule has been 
adopted by the Mason County Medical Society, as recommended by the Michigan State 
Medical Society.” 

Five categories listed with stated fees for each category plus a 75¢ per mile charge from out 
of the city limits. Luddington Daily News (Feb. 4, 1946). Similar price fixing fees by the Ridge- 
wood Medical Society of New Jersey is reported in the Ridgewood (N.J.) Sunday News, p. 14 
(April 19, 1942); by five doctors in Eufaula, Alabama, reported in the Eufaula (Ala.) Tribune 
(Oct. 26, 1940); by six doctors in Newport, New Hampshire, reported in the Newport (N.H.) 
Argus (March 20, 1941); by the Columbia Medical Society of Richland County, S.C., reported 
in the Columbia (S.C.) Record (Feb. 2, 1948); by the Hanover Medical Society in Hanover, 
Pa., reported in the Hanover (Pa.) Evening Sun (July 7, 1945); by McDonough County, IIl., 
physicians, reported in the Daily Journal, Macomb, Ill. (Feb. 28, 1948). Fixing of minimum 
fees by the Medico-Chirurgical Society (District of Columbia Negro doctors’ society), as well 
as the Medical Society of the District of Columbia, is referred to in Cobb, The First Negro 
Medical Society 56-58 (1939). See Weyrens v. Scotts Bluff County Medical Society, 133 Neb. 
814, 277 N.W. 378 (1938). As to pressure of medical societies upon insurance companies to 
increase medical fees for insurance examinations, see Minutes of Annual Session, June 1948, 
137 J.A.M.A., No. 10, at 872, 888 (July 3, 1948). 


6 The practice of medicine has been assumed to be a trade in an anti-trust suit, Pratt v. 
British Medical Ass’n [1919] 1 K.B. 244, and held to be a trade in AMA v. United States, 
_ ad aso 6 (App. D.C., 1942). See 18 Ind. L.J. 249 (1943). At common law, restraints upon 

the practice of medicine were classified as restraints of trade. Davis v. Mason, s T.R. 118 
(1793); Erickson v. Hawley, 12 F. 2d 491 (App. D.C., 1926); McCurry v. Gibson, 108 Ala. 451, 
18 So. 806 (1895); Rowe v. Toon, 185 Iowa 848, 169 N.W. 38 (1918). In early common law, 
the calling of surgeons was considered a public calling. See Small, Antitrust Laws and Public 
Callings: The Associated Press Case, 23 N.C. L. Rev. 1, 4 (1944). The operation of a hospital 
has been held to be an activity for commercial purposes within a treaty permitting Japanese 
aliens to lease land for such purposes. Jordan v. Tashiro, 278 U.S. 123 (1928); and in AMA v. 
United States, supra, the Court thought hospitals were engaged in trade and commerce within 
the Sherman Act and at common law. But in Rohlf v. Kasemeier, 140 Iowa 182, 118 N.W. 276 
(1908), a combination of doctors to fix fees was held not forbidden under an anti-trust statute 
dealing with commodities. 

"67 See page 194 supra. 

+68 For example Jenkins v. Reid, [1948] 1 All E.R. 471 (Ch.), applying a strict rule. The gov- 


ernment’s brief in United States v. AMA, 110 F. 2d 703 (App. D.C., 1940), cited about 100 
cases of this sort. 
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not, they are not outside the Sherman Act when they combine to inter- 
fere with the practice of medicine by others.” 


B. BELONGING TO AN ORGANIZATION 


Often the very purpose of the creation of an association is to bring to- 
gether persons of certain mental or physical characteristics. It is hardly 
likely that, without more, the anti-trust laws could apply to such organi- 
zations whatever their restrictions as to membership.*”* 

Many organizations, however, have either in the national or local scene, 
acquired an economic power of great significance. Membership in them 
will often be a determining factor in the success or failure in a calling or 
business.*”* Some of these organizations, through their property holdings of 
places of assembly, may substantially affect trade and commerce by be- 
ing able to determine who may use such property.'*” Many of these organi- 
zations with monopoly power, moreover, have disciplinary bodies prone 
to assume the right to deal arbitrarily with a member so as to deny him a 
market for his services.*” 

It would seem that the greater the economic significance which attaches 
to joining an organization, the less likely it is to fall outside the anti-trust 
laws when the organization engages in discriminatory or arbitrary limita- 
tion of membership.'”* Thus, as we have seen, courts have looked askance 

+69 “Whether the conspiracy was aimed at restraining or destroying competition, or had 
as its purpose a restraint of the free availability of medical or hospital services in the market, 
the Apex case places it within the scope of the statute.” AMA v. United States, 317 U.S. 
519, 529 (1943). But see Group Health Cooperative v. King County Medical Society (Wash. 


Sup. Ct., July 14, 1950, No. 414538), where the court took the approach that defendants’ 
actions were condonable because done for self-protection and in the public interest. 

*7¢ Traditionally, the rule has been that the courts would not interfere with admission into 
voluntary associations. Summers, The Right To Join a Union, 47 Col. L. Rev. 33, 37 (1947). 

* “Negroes are materially hurt by not getting the edvantages of membership in these 
bodies.” Myrdal, An American Dilemma 639 (1944). The refusal of the National Press 
Club to allow William H. Hastie to dine in the club’s dining room in Washington, D.C., 
[N.Y. Star, p. 13 (Dec. 20, 1948)] was the occasion for a correspondent to point out the handi- 
cap in their work to members of the press who are not able to get the benefit of talks which 
occur at luncheons at the club. See letter to the Washington Post, p. 15 (December 30, 1948). 

1 Thus, The Daughters of the American Revolution own the only major public assembly 
hall (Constitution Hall) in the nation’s capital. It has regularly refused to allow Negroes as 
an audience, although now permitting them as performers. 

«18 See Lloyd, The Disciplinary Powers of Professional Bodies, 13 Mod. L. Rev. 281 (1950); 
cf. Green v. Blake, [1948] Ir. Rep. 242, 275, where one of the judges adverted to such bodies as 
“juntas of self-constituted inquisitors.” 


*14 Note 119 supra; cf. American Federation of Tobacco Growers, Inc. v. Neal, 183 F. ad 
869 (C.A. 4th, 1950). 
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at a union in a monopoly position restricting its membership,’” or at a 
limitation on the number of fellows of the College of Physicians of Lon- 
don.*” The economic significance of belonging to a medical society has led 
some courts to permit an expelled physician to use mandamus to reclaim 
his membership.'”? The monopoly position of a billiard company has in- 
fluenced a court to deny to that company the right to exclude a billiard 
player, without lawful cause, from entering a tournament sponsored by 
it."* The monopoly position of the American Bowling Congress was an 
element in recent court attacks against that body because of its exclusion 
of Negroes and other non-whites.'’® Those attacks led to rescinding of the 
ban."** Where a golf organization, such as the PGA or other sport organi- 
zation, is an essential avenue to a form of livelihood, it may be doubted 
that by discriminatory policies, it may block such avenue by racial and 
creed barriers.*** The economic detriment to the individual golfer who is 
denied membership in a professional organization is more apparent than 
likelihood of detriment to the public. Yet even in such case there is detri- 
ment to the public in that the public paying the entertainment dollar is 
denied the full dollar’s value because, where restrictions exist, they can 
never expect to see certain potential contestants. 

In some professions, such as law, joining clubs is a recognized method of 
making professional contacts. The path to success in some professions not 
infrequently leads to membership in some organization where social and 
fraternal contact may be important factors in securing clients. Lawyers 
are notorious “joiners” for that purpose." In various parts of this coun- 
try, local Elks, Kiwanis, Rotary and Lions clubs have excluded Jews 
from membership,"** and it may be doubted that such organizations have 

175 Page 191 supra. 116 Page 194 supra. 

"77 People v. Medical Society of County of Erie, 24 Barb. (N.Y.) 570 (1857). But cf. Porter 


v. King County Medical Society, 186 Wash. 410, 58 P. 2d 367 (1936); Weyrens v. Scotts Bluff 
County Medical Society, 133 Neb. 814, 277 N.W. 378 (1938). 

178 Greenleaf v. Brunswick-Balke-Collender Co., 79 F. Supp. 362 (Pa., 1947). 

119 The written rules of the ABC contained such restrictions. See the Official Bowling Guide 
(1947-48). In 1949, ABC had a membership of 700,000. See Forster, A Measure of Freedom 
177-78 (1950). 

80 N.Y. Times, p. 1 (May 13, 1950); ibid., § 4, p. 8E (May 14, 1950). 

181 See Forster, A Measure of Freedom 179-84 (1950). 


In June of 1950, an attorney filed a suit in Montgomery County, Md., to restrain the 
Country Club from suspending his membership. It was announced i in the Wash- 
ington, D.C. papers that his complaint alleged injury to his “financial and proprietary inter- 
ests, his business and professional reputation and the social reputation of himself and his fami- 
ly.” Washington Post, p. 2b (June 3, 1950). 
183 See Anti-Defamation League of B’nai B’rith, Anti-Semitism in the United States in 
1947 (1948); McWilliams, Minneapolis: The Curious Twin, 7 Common Ground, No. 1, at 61 
(1946) ;, Weintraub, How Secure These Rights? 38-41 (1949). 
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a welcome sign for Negroes. It remains to be seen whether their economic 
significance with respect to the effect of membership could be considered 
great enough to bring the anti-trust laws into play. 

The professions have been fertile fields for restraints and monopoly 
practices. The range of these practices has been wide and has included dis- 
criminations based on race or color. Both the law and the spotlight of pub- 
licity are gradually making the areas of discrimination contract."* But 
sizable areas still exist, and it is believed that the anti-trust laws are one 
more weapon which may be used to end those restrictions which have a 
substantial economic effect. 


C. THE RIGHT TO AN EDUCATION 


In this country the right to an education at the primary school level is 
recognized. The source of that right lies in statute rather than in judge- 
made law. The further one travels from the primary school level, how- 
ever, the less likely is education to be considered a matter of right. 

The Universal Declaration of Human Rights, approved by the Gen- 
eral Assembly of the United Nations in 1948, recognizes both a right to an 
education and a right to an opportunity to be educated."* Those rights 
can have little meaning when the opportunity of one class of persons is 
substantially unequal to that of other classes because of discriminatory 
action taken by groups in control of educational facilities. At the lower 
levels of our educational system this discrimination generally is initiated 
and maintained by a state, a lesser governmental unit, or persons acting 
under color of state law. At the higher levels such discrimination is prone 
to stem from private groups. Usually this inequality of opportunity re- 
sults from discrimination based upon color, race, or creed. Primarily, it 
has operated against Jews and Negroes.’ 

284 1t is said that the University of Illinois gave its assurance that its professional schools 
would remove potentially discriminatory questions from their 1949 application forms. Wein- 
traub, How Secure These Rights? 55 (1949). See Berger, The Supreme Court and Group Dis- 
crimination since 1937, 49 Col. L. Rev. 201 (1949); Private Attorneys-General: Group Action in 
the Fight for Civil Liberties, 58 Yale L.J. 574 (1949); NAACP, Civil Rights in the United 


States in 1948; Berger, New York State Law against Discrimination: Operation and Ad- 
ministration, 35 Corn. L.Q. 747 (1959). 

*85 See Article 27 of the Universal Declaration of Human Rights. The economic bill of rights 
formulated by President F. D. Roosevelt included “the right to a good education.” Annual 
Message of the President to Congress, Jan. 11, 1944. The Selected Addresses of Franklin D. 
Roosevelt 387, 396 (1946). 

18 Forster, A Measure of Freedom 117 ff. (1950); Segregation and Discrimination in Higher 
Education, ro Lawyers’ Guild Rev. 209 (1950); Weintraub, How Secure These Rights? 10 
(1949). See Levene, The Negro in San Francisco, 9 Common Ground, No. 3, at 16 (Spring, 
1949). Discrimination in education as it has existed under state law is comprehensively dis- 
cussed in Mangum, The Legal Status of the Negro c. IV (1940). 
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Such discrimination may take the form of acknowledged or unacknowl- 
edged outright prohibition. It may assume the guise of a quota system, 
for the most part operating in secrecy, but with a consistency of result 
which provides its own eloquence. It may take the form of abstaining from 
employing members of a class as teachers. It may be expressed in a policy 
of segregation.**’ 

Discrimination against Jews and Negroes in medical schools has been 
notorious.“* But such exclusion or restriction has not been confined to 
medical schools. For the year 1947, it has been asserted that in the East, 
“A majority of application blanks used by colleges continued to include 
discriminatory questions which bore no relation to educational qualifica- 
tion.”*** For 1948, it has been asserted that 86 per cent of the application 
forms of public and private nondenominational colleges contained ques- 
tions which could be used for discriminatory purposes."”* It has been said 
that in 1947, in the District of Columbia, ‘Two of the larger universities 
and most of the smaller schools admit no colored students.”** American 
University admitted them to some of its schools and not to others.’™ It has 
been asserted that Princeton traditionally has not had Negro students.’ 
In 1950 it was claimed that in higher education, there is not a single first 
class graduate school for Negroes from Maryland to Florida and from 
Texas to Missouri. 

The 1948 survey of the Anti-Defamation League presents a sorry pic- 
ture of discrimination by colleges and universities against Jewish appli- 
cants.*** The application blanks of the college placement agency, the 
American Schools and Colleges Association, has required a statement of 
one’s religion," as do most of the teacher placement agencies.’” It is no 
. ‘ ae ee of Discrimination in Private Educational Institutions, 47 Col. L. Rev. 

2r (tr . 

108 ma. See also Private Attorneys-General: Group Action in the Fight for Civil Liberties, 
58 Yale L.J. 574, 590-91 (1948); 14 The Key Reporter 3 (1949); Forster, A Measure of Free- 
dom 117 ff. (1950). 

*# Anti-Defamation League of B’nai B’rith, Anti-Semitism in the United States in 1947, 
at 28 (1948). For similar statements and examples in other parts of the country, see ibid., at 
ae 66, 68-69, 70, 84, 87. Compare 51 Time, No. 21, at 83 (May 24, 1948). As to the use 


of such forms by Columbia University appointments office, until a complaint was filed with the 
New York State Commission against discrimination, see 47 Col. L. Rev. 674 (1947). 


19° Weintraub, How Secure These Rights? 9, 48 ff. (1949). 

+t President’s Committee on Civil Rights, To Secure These Rights 9 (1947). 
+8 Thid. 

#99 Myrdal, An American Dilemma 633, 1367 (1944). 

94 8 Southern Patriot, No. 4, at 3 (April, 1950). 

98 Weintraub, How Secure These Rights? 46-48 (1949). 

1% Thid., at 60-61. 197 Thid. 
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answer to say that somewhere there may be a school where an applicant 
might be admitted to take the course of study he desires. In some in- 
stances this is simply not so. In other instances, distance and expense 
make educational facilities beyond the reach of many. An applicant to 
one school, who after some time is given a polite rejection, may lose half 
a year or more before he can find a school of subsequent choice which will 
admit him. Future success, moreover, is often related to the prestige of 
the school from which one is graduated. As a matter of custom, certain 
large industrial companies regularly interview senior students of particu- 
lar schools. At the lower school level, segregated schools not only cause 
poorer educational facilities to be available to white as well as Negro 
children, but results in inferior education being provided to Negro chil- 
dren than to white students. The general public is not only burdened with 
an inadequate, discriminatory lower school system, but it foots a higher 
tax bill in support of a dual school system. At the higher level, segregation 
means unequal educational opportunities with a consequent dearth of 
Negroes in the professions.’ 

While the anti-trust laws, for the most part, are not concerned with the 
person who commits a restraint single handed, it is not often that one per- 
son by himself can accomplish a restraint of widespread significance. De- 
cisions made by our educational institutions are wont to be more than 
the result of one man’s acts. In almost every one of these forms of discrimi- 
nations, group action and group agreement may be found. The policy may 
be one determined by the board of trustees, by faculty meetings, and the 
like. Subject to suit under the Sherman Act are parent and subsidiary who 
have combined to violate that Act.” It may be doubted that a school and 
its board should be able to escape the anti-trust laws on the basis of being 
a single entity; this is all the more so where a school may occupy a 
monopoly position.’ It is possible, also, that certain national associations 
in the educational field have played their part in establishing and main- 
taining discriminatory practices.*” 

In some states legislation has been enacted designed to prevent such 
discrimination; more statutes of this nature may be expected.’ The 

198 Negro Year Book 55-59 (1947); 5 Southern Patriot, No. 10 (October, 1947). 

1% Schine Chain Theatres, Inc. v. United States, 334 U.S. 110 (1948). 

2° Chamber of Commerce v. FTC, 13 F. 2d 673 (C.A. 8th, 1926). 

2: Dr. Bonham’s Case, 8 Coke *107a; United States v. Klearflax Linen Looms, Inc., 63 F. 
Supp. 32 (Minn., 1945). 

22 See Weintraub, How Secure These Rights? 60-61 (1949). 


23 47 Col. L. Rev. 821, 823 ff. (1947); Forster, A Measure of Freedom 136 ff. (1950); 
Washington Post, p. 9 (March 30, 1949). 
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courts, on the other hand, have been reluctant to interfere with the dis- 
cretion of private schools in admitting applicants.* It is apparent that 
higher education is becoming increasingly important as the primary step- 
ping stone to the making of a livelihood. The role of higher educational 
institutions and vocational schools in the professions and in business is 
such as to carry with it a great responsibility to those seeking an educa- 
tion. Educational institutions, because of their reputations, facilities, the 
courses they specialize in, their location, their economic value in the eyes 
of big business, may have as substantial a bearing on access to various 
fields of trade and commerce as the guilds of old with their restrictive 
apprenticeship practices. The right of a school to practice restraints, 
therefore, is not one which should enjoy sanctuary from the anti-trust 
laws.?°s 


IV. Tue Ricut To Have a Home: REstRICTIONS ON HovusING 


“Equality of opportunity to rent or buy a home should exist for every 
American.” In recent years, the widespread use of restrictive covenants 
in the United States has highlighted the absence of such opportunity.?”’ 
Judicial enforcement of restrictive covenants based upon race has now 
been barred by the Supreme Court,?* and it is believed a similar ban would 


exist against restrictive covenants based upon creed. The question of 
validity of agreements or understandings not to rent or sell to Negroes, 


2°4 People v. Northwestern University, 333 Ill. App. 224, 77 N.E. 2d 345 (1948), cert. den. 
335 U.S. 829(1948). Progress has recently been made in limiting discrimination and segregation 
on the graduate level by state universities. In Sweatt v. Painter, 339 U.S. 629 (1950), the Court 
held that the law school which Texas had provided for Negro students was “unequal” to the 
white school, but in so doing set up criteria determining equality which should knock out 
segregated graduate schools. In Sipuel v. Board of Regents, 332 U.S. 631 (1948), the Court 
had stated that when a Negro applied to the University of Oklahoma Law School, there being 
no other state law school, the state must provide for such other school in conformity with the 
equal protection clause of the Constitution. See Frank, The United States Supreme Court: 
1947-48, 16 Univ. Chi. L. Rev. 1, 21 n. 83 (1948). McLaurin v. Oklahoma State Regents, 339 
U.S. 637 (1950), held that after a Negro had been admitted to a graduate school he could not 
be segregated by special seating, dining, and library restrictions. 

2s What has been said in another connection would seem applicable here. In Alger v. 
Thacher, 19 Pick. (Mass.) 51, 54 (1833), it was said that contracts of restraint: “tend to de- 
prive the public of the services of men in the employments and capacities in which they may 
be most useful to the community. . . . They discourage industry and enterprise, and diminish 
the products of ingenuity and skill.” 

26 President’s Committee on Civil Rights, To Secure These Rights 67 (1947). 

#7 Tbid., at 67-70; Myrdal, An American Dilemma 624 (1944); Current Legal Attacks on 
Racial Restrictive Covenants, 15 Univ. Chi. L. Rev. 193 (1947); Race Discrimination in 
Housing, 57 Yale L.J. 426 (1948). It has been estimated that in 1947 there were more than 200 
restrictive covenant cases pending before the courts. Vaughn, Restrictive Covenants Based on 
Race, 5 Nat. Bar. J. 381, 399 (1947). 


208 Shelley v. Kraemer, 334 U.S. 1 (1948); Hurd v. Hodge, ¢34 U.S. 24 (1948). 
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Jews, or other members of a class because of race, color, or creed*”® has 
not been settled by the Supreme Court.”° And in at least one jurisdiction, 
an action for damages for breach of a racial restrictive covenant still lies. 


It is believed, however, that such agreements are within the reach of the 
anti-trust laws. 


The nation’s capital furnishes a laboratory example to test the applica- 
tion of the anti-trust laws. “500 Attend Rally to Prevent Sale of Homes 
to Negroes.” This was the headline of a news item on page 1 of the Wash- 
ington Post of November g, 1947.“ The home owners were urged by speak- 
ers to sign cards,” agreeing to a covenant restricting the sale of their 
homes to members of the Caucasian race. ... Late yesterday afternoon 
Association President Liebrand reported that 800 signatures of home- 
owners were collected partly from the audience and partly through solici- 
tation of volunteers during the past several days... .** ‘If the white 


29 For a suit to oust a Jewish homeowner on the basis of such a covenant, see complaint in 
Garber v. Tushin (Circuit Ct., Montgomery County, Md., No. 12,894 Equity, 1947). An 
aroused public opinion forced the plaintiffs to withdraw the suit. 

21° The former president of the Federation of Citizens’ Associations in Washington, D.C., 
in 1948 proposed a plan as a substitute for restrictive real estate covenants. Property owners 
would grant provisional options to purchase to “square captains” living in each city square of 
a neighborhood. The captain would be appointed by his citizens’ association. If an owner de- 
sired to sell, he would notify the captain who would ask his association for a report on the pro- 
spective buyer. If the association thought the latter undesirable, a new buyer would be found. 
The owner would then have a certain time within which he could decide whether to sell to 
the “unobjectionable” buyer, to another buyer approved by the association, or not at all. 
If the owner sold to an approved buyer, the captain would waive his option. Exercise of the 
option would prevent sales to undesirable purchasers. ““Mr. Newell said he contrived this plan 
after conferring ‘with Constitutional lawyers and the heads of organizations who are inter- 
ested in protecting private property in the District. . . .’ Mr. Newell had been asked by the 
Executive Committee of the Federation of Citizens’ Associations to study and devise a means 
of protecting property which would not conflict with the decision of the Supreme Court.” 
Evening Star (Wash., D.C.), p. 1 (June 4, 1948). There is at least one reported instance of a 
number of area residents combining to buy property to prevent its coming into Negro hands. 
Washington Post, p. 4 B (July 19, 1948); The Guide (Wash., D.C.), pp. 4, 8 (July 29, 1948). 
Whether enforcement of the option would be consistent with the Supreme Court’s decisions 
in the restrictive covenant cases is doubtful. At any rate, it.is believed that this scheme falls 
within the Sherman Act. 

at Weiss v. Leaon, 359 Mo. 1054, 225 S.W. 2d 127 (1949). For devices used to circumvent 
the restrictive covenant decisions, see Ming, Racial Restrictions and the Fourteenth Amend- 
ment: The Restrictive Covenant Cases, 16 Univ. Chi. L. Rev. 203 (1949); Use of Options To 
Purchase Land To Control Occupancy, 15 Mo. L. Rev. 77 (1950). 

212 The cards read as follows: “It being my desire to continue, as far as possible, the real 
idea of the founders of Congress Heights, to discourage the sale, rent, or occupancy, of any 
dwelling within the confines of Congress Heights, to any person not of the Caucasian race, I 
hereby agree, upon my word of honor, to carry out said purpose and agree to sign a covenant, 
when presented to me, which will forever forbid my property from being used by any person 
not of the Caucasian race, and will have same recorded in the Office of the Recorder of Deeds 
for the District of Columbia, to become a part of the deed which conveyed said property 
to me.” 


3 The term “association” refers to Congress Heights Citizens’ Association. 
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neighbors band together,’ Newcomb asserted, ‘we will keep them (the Ne- 
groes) out regardless of what the Supreme Court does and what Eleanor 
Roosevelt says.’’’*"* It is reported that in 1950 a Citizens’ Protective 
Alliance was formed in the District of Columbia to protect the “environ- 
ment” of certain neighborhoods from encroachment by Negroes." 

Section 3 of the Sherman Act, which is applicable to the District of 
Columbia, prohibits agreements and conspiracies in restraint of trade and 
commerce.” There can be no doubt that the above recital shows a con- 
cert of action or agreement to restrict the sale of houses. Since the Su- 
preme Court has said such restrictions are against national policy,”’ it 
would seem to follow that they could not be claimed to be “reasonable.” 
We come, then, to the question of whether there is trade and commerce 
involved. That question we shall discuss in a larger context than the Dis- 
trict of Columbia. 


*%4 The constitution of the Federation of Citizens’ Associations limits its membership to 
white civic organizations. A recent amendment conditions membership upon officers and 
delegates not belonging to subversive organizations. Washington Post (D.C.), pp. I, 12 oe 
4, 1948). In view of the economic power of this federation, the validity of its exclusion of 
Negro organizations is not free from doubt. Branches of this Citizens’ Association still continue 
ts dalbaevads Gis Cieteiens Connie Gadldioea on secilalien aeveneute. The telleaning enteert 
oS Se Soe eee a 20 2 neighborhood newspaper which circulates in 

of Washington 


the Northeast section 

“Our neighbor, Pood Marth eon general legman for the Woodridge Covenant Alliance, was in 
last evening to deliver his weekly report on the number of squares covered and volunteer 
block workers obtained in the current project of the Alliance to cover the Greater Woodridge 
area with pledges to keep this community white. To date Fred has volunteer helpers in a 
house-to-house canvass in 45 squares, and an even larger number of persons actually engages, 
as in the larger squares two or more workers are cooperating in getting everybody signed up. 

“E. T. Deibel, 3400 22nd St., finished his entire square with 100 per cent compliance in less 
than two hours. He made only one call on each neighbor; he carried the pledge cards with him 
(and they really tell the whole story). As he handed one to each homeowner he said something 
like this: ‘Here, this is is important, please read it. It has the backing of your Citizens’ Associ- 
ation. Do you want to continue to have white neighbors? If so, just sign this card.’ The re- 
sponse was both prompt and satisfactory. 

“One question that has sometimes been put to Mr. Nerlich concerns the ‘constitutionality’ 
of these pledges not to sell real estate in the Woodridge area to persons other than those of the 
white race. These questioners have misinterpreted the ruling of the Supreme Court on the 
validity of restrictive covenants. The court did not hold such covenants to be illegal; in fact, 
its decision plainly stated that ‘so long as such agreements are voluntarily maintained they 
a ing sal 

‘The Supreme Court’s ruling only prohibits other courts from enforcing covenants that 


the Supreme Court’s decision, and hold that this question still awaits determination.” 
8 Evening Star (Wash., D.C.) (Sept. 8, 1950). 
36 26 Stat. 209 (1890), 15 U.S.C.A. § 3 (1950). 
7 Hurd v. Hodge, 334 U.S. 24, 34 (1948). 
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We have in these agreements, an agreement or conspiracy to restrict the 
market of each of the conspirators as sellers or landlords; conversely, there 
is a conspiracy to restrict the market of buyers and renters.** “ Discrimi- 
nation in housing results primarily from business practices.”’"® “Housing 
segregation represents a deviation from free competition in the market for 
apartments and houses and curtails the supply available for Negroes.””° 
Restrictions limit the supply of housing to Negroes and thus enhance 
prices.” 

“Housing is a necessary of life.”*" Real property is sold and rented 
every day; it is an item of trade and commerce of significant size in num- 
ber of transactions and dollar volume.** Offers to enter into such trans- 
actions fill pages daily in newspapers all over the country.“* With respect 
to cities near state lines, and in the larger cities, there is a direct, sub- 
stantial flow of interestate commerce involved in the lease or sale of prop- 
erty within the city or its suburbs. Washington residents are constantly 
in transit to and from Virginia or Maryland, looking for homes or business 
in those states near Washington, and residents of those states are con- 
stantly going to and from Washington for similar purposes. The Wash- 


38 The effect of these restrictions on the landowners’ market was noted by Judge Edgerton 
in Hurd v. Hodge, 162 F. 2d 233, 242 (App. D.C., 1947), rev’d 334 U.S. 24 (1948). 
219 President’s Committee on Civil Rights, To Secure These Rights 67 (1947). The report 
goes on to say: “‘These practices may arise from special interests of business groups, such as the 
profits to be derived from confining minorities to slum areas, or they may reflect community 
prejudice. One of the common practices is the policy of landlords and real estate agents to 
prevent Negroes from renting outside of designated areas. Again, it is ‘good business’ to de- 
velope exclusive ‘restricted’ suburban developments which are barred to all but white gentiles.” 
= Myrdal, An American Dilemma 618 (1944). “Covenants prevent free competition for 
a short supply of housing and curtail the supply available to Negroes.” Dissenting opinion in 
Hurd v. Hodge, 162 F. 2d 233, 244 (App. D.C., 1947), rev’d 334 U.S. 24 (1948). 
~The veal diitladilve deeihd dastedhitink Uhdee suehaene Untiha fetta the fait that: Gnebe 
the basic consumer goods, only for housing are Negroes (and certain other minorities) tra- 
ditionally excluded from freely competing in the open market.” Weaver, Housing in a De- 
mocracy, 244 Annals 95, 97 (1946). Myrdal points up the effect of this discrimination by his 
observation that “housing segregation is a factor which generally helps Negro business.” 
Myrdal, An American Dilemma 308 (1944). 
= Mays v. Burgess, 147 F. 2d'869, 877 (App. D.C., 1945), cert. den. 325 U.S. 868 (1945). 
= Block v. Hirsh, 256 U.S. 135, 156 (1921). 


™) Judge Edgerton, dissenting in Mays v. Burgess, 147 F. 2d 869 (App. D.C., 1945), re- 
marked, at 875: “Since housing is a necessity of life, 
property i 


not sell to Negroes. The ultimate purpose of the combination was the advantage of its mem- 
bers, but its immediate purpose was to withhold a necessity from many persons by limiting the 
capacity of owners to transfer their property.” 

=4 Not uncommonly, newspapers of one state carry advertisements for the sale or rent of 
ne eee ae a eee 
property for summer residence. 
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ington newspapers carry considerable advertising for the sale or rent of 
realty in nearby states. The indirect effect of a transfer of occupancy or 
sale of real property on trade and commerce is very great. Businesses are 
founded on the process of effecting a sale or rental of realty; real estate 
brokers are legion; the builder, the painter, the electrical worker, and the 
rise of a residential district which gives birth to a new center of commerce 
for the grocer, the butcher, and others are all activated by the transfer of 
realty.” 

Discriminatory housing practices have a distinct effect upon businesses, 
employment, and interstate transportation.“* The making of restrictive 
agreements would therefore seem to come within the anti-trust laws under 
established conceptions of conspiracy,”’ and the monopolistic effect of a 
series of restrictive covenants would surely seem to merit the concern of 
the anti-trust laws.”* 

Discrimination in housing is still prevalent.”® Apart from restrictive 
covenants, neighborhood associations have acted as organized extra-legal 
agencies to keep Negro and white residences separated by devices ranging 
from persuasion to bombing.*3° Myrdal mentions, as one such association, 
the Washington Park Court Improvement Association in Chicago.?* 
The Seven-Mile Road Fenelon Improvement Association and the Na- 


tional Workers League are said to have engaged in a variety of activities, 
designed to prevent occupancy by Negroes of the Sojourner Truth Hous- 


=s Disturbances in social relations because of segregation to the extent of violence, and exist- 
ence of slums, have been widely noted. See Mays v. Burgess, 147 F. 2d 869, 876 ff. (App. D.C., 
1945), cert. den. 325 U.S. 868 (1945); Racial Restrictive Covenants—The Functional Ap- 
proach, 7 Lawyers Guild Rev. 260 (1948). And, of course, such disturbances and the existence 
of substandard conditions, have a marked economic effect on trade and commerce. The inter- 
ference of restrictions with transactions involving inheritance, tax sales, foreclosures, and 
mechanics liens has been noted, Vaughn, Restrictive Covenants Based on Race, 5 Nat. Bar 
J. 381, 394-96 (1947). The economic consequences of the 1947 riots in Detroit are noted in 
Negro Year Book 241 (1947). For the effect of racial restrictive covenants on public housing 
as well as upon the economic and social condition of the restricted, ie Dee of Paes 
Foley, Administrator, Housing and Home Finance Agency, to the Department of Justice, 
Nov. 4, 1947, contained in the government’s brief in Shelley v. Kraemer, 334 U.S. 1 (1948). 

#6 A letter from the Secretary of the Interior to the Department of Justice, contained in 
the government’s brief in Shelley v. Kraemer, 334 U.S. 1 (1948), pointed out that restrictive 
covenants against Indians, with the consequent difficulty of getting housing for them, have 
made it difficult for them to take employment outside reservations. See note 244 infra. 

#7 Nash v. United States, 229 U.S. 373, 378 (1913). 


=§ Compare Hershey Chocolate Corp. v. FTC, 121 F. 2d 968 (C.A. 3d, 1940). Concerns 
which enjoy greater consumer demand than others may not agree to limit their sales to a 
limited number of specified purchasers. See page 211 supra. 

= Forster, A Measure of Freedom 201 (1950). 

23° Myrdal, An American Dilemma 624 (1944). 

23" bid. 
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ing Project in Detroit.** It has been said that in 1947, in the LaJolla, 
California, area ‘(t]he Emerald Bay (Cal.) Community Association re- 
fused to sell property in that area to Jews.’”34 

Another important bar is illustrated by Stuyvesant Town in New York, 
of which the Metropolitan Life Insurance Company is the developer. Until 
very recently, Negroes were barred from the development.*** Veterans’ 
Housing Committees have screened applications on a racial basis.*** If 
this sort of discrimination can be shown to have been the result of agree- 
ment, express or implied, between parent and subsidiary corporations, be- 
tween individual entrepreneurs or between them and corporations, the 
anti-trust laws would seem applicable.?** 

A primary factor in the use of restrictive covenants and in the mainte- 
nance of segregated neighborhoods is the real estate broker. Real estate 
associations often use standard restrictive agreements and realtors often 
unite to effect restrictions or keep “objectionable” people out of unobjec- 
tionable neighborhoods.”7 The Code of Ethics of the National Association 
of Real Estate Boards provides: “A Realtor should never be instrumental 
in introducing into a neighborhood a character of property or occupancy, 
members of any race or nationality, or any individual whose presence will 
be clearly detrimental to property values in that neighborhood.’’** The 
Code of Ethics of the Washington, D.C., Real Estate Board is more blunt: 
“No property in a white section should ever be sold, rented, advertised, or 
offered to colored people. In a doubtful case advice from the Public Af- 
fairs Committee should be obtained.”*** 
232 These included circulating petitions, distributing inflammatory handbills and picketing. 


Negro Year Book 233 (1947). It is said that the President and Secretary of the National 
Workers League were indicted for conspiracy but did not come to trial on the charges. Ibid. 

233 Anti-Defamation League of B’nai B’rith, Anti-Semitism in the United States in 1947, 
at 61 (1948). The El Monte (Cal.) Chamber of Commerce has been reported as active in 
1947 to revive restrictive covenants. Ibid. 

234 Race Discrimination in Housing, 57 Yale L.J. 426, 437-44 (1948); Daily Compass, p. 4 
(August 25, 1950). 

235 Seawell v. MacWithey, 2 N.J. 563, 67 A. 2d 309 (1949). 

236 Pages 178-79 supra. 

37 Race Discrimination in Housing, 57 Yale L.J. 426, 431 n. 23 (1948). 

238 Article 34. The Portland, Oregon, Realty Board has a similar provision in its Code of 
Ethics. It has been said that this Board has made it very difficult for the Negro population to 
expand normally. Negro Year Book 214 (1947). 

239 Number 15. It has been remarked that this policy of the Washington realtors has been 
supported by nonmember dealers, banks and loan companies. Race Discrimination in Housing, 
57 Yale L.J. 426, 454 0. 131 (1948); National Committee on Segregation in the Nation’s 
Capital, Segregation in Washington 30 ff. (1948). Compare advertisement in The Guide 


(Wash., D.C.), p. 1,Galy 29, 1948): “If you want to sell your house, I deal only with the 
Caucasian race. . 
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It is believed that the anti-trust laws may properly be applied to all of 
the foregoing types of restrictions.*** It is true that some courts have nar- 
rowly construed their state statutes to find realty not within the scope of 
their acts.** But as we already have pointed out, the transfer of real estate 
is a business activity and constantly comprises or initiates a significant 
part of the trade and commerce which goes on daily in every community .?” 
And many activities with respect to realty have been held to be within the 
anti-trust laws.?* 


V. Ricut To TAKE CONCERTED ACTION AGAINST RESTRICTIONS 


The instinct to combat restraint by some form of group action is strong 
in those who feel the whip lash of the restraint or by those who sympathize 
with their less fortunate brethren. The 1947 Actors Equity contract with 
the League of New York Theatres prohibited Equity members from ap- 


4° Compare United States v. Nat’l Ass’n of Real Estate Boards, 339 U.S. 485 (1950), ap- 
plying anti-trust laws to the fixing of brokers’ commissions. 


241 See note 27 supra. 


*# In Block v. Hirsh, 256 U.S. 135, 156 (1921), the Court said: “The space in Washington 
is necessarily monopolized in comparatively few hands, and letting portions of it is as much a 
business as any other.” 

243 The rights of an owner who has thrown open his premises for commercial purposes to 
discriminate against those who seek access to occupiers of the premises are limited. See Federal 
Waste Paper Corp. v. Garment Cent. Capitol, 268 App. Div. 230, 51 N.Y.S. 2d 26 (1944), 
aff'd 294 N.Y. 714, 61 N.E. 2d 451 (1945) (waste paper collector could maintain injunctive 
action). An agreement between stone-mason contractors to restrain competition in supplying 
foundations for buildings, was construed to concern a “commodity of common use” so as to 
come within the New York anti-trust laws. People v. Amanna, 203 App. Div. 548, 196 N.Y. 
Supp. 606 (1922). In United States v. Mortgage Conference of New York (S.D.N.Y., Civ. 
No. 37-247, 1946), a suit against most of the leading banks in New York, the complaint 
alleged, among other things that, “defendants prepared, published, kept current, and dis- 
tributed maps of each section of New York City showing blocks on which Negroes and Spanish 
speaking persons resided; refrained from making mortgage loans on properties in such blocks; 
and induced owners of real estate in certain sections of New York City to refuse to permit 
Negroes and Spanish speaking persons to move into such sections.” A consent decree entered 
into in June, 1948, enjoins concerted action to refrain from competing for mortgages or leases 
because of the race or nationality of the owner or occupant. 

The common-law rule prohibiting an agreement interfering with a person’s right to exer- 
cise his trade, applies to an interference with his right to engage in the real estate brokerage 
business. An owner of a theatre leased to another has been held entitled to maintain a Sher- 
man Act action for injury to his business and property where his lessee had given up because 
of restraints by motion-picture distributors. Roy v. Bolduc, 140 Me. 103, 34 A. 2d 479 (1943); 
Kislak v. Muller, 100 N.J. Eq. 110, 135 Atl. 673 (1927); Kislak v. Artof, 13 N.J. Misc. 129, 
176 Atl. 899 (1934); see Roush v. Gesman Bros. & Grant, 126 Iowa 493, 102 N.W. 495 (1905); 
Steinfeld v. Hausen, 180 N.Y. Misc. 295, 40 N.Y.S. 2d 683 (1943), modified 269 App. Div. 
336, 55 N.Y.S. 2d 722 (1945); cf. Application of Richardson, 184 P. 2d 642 (Okla., 1947); East 
Orange Amusement Co. v. Vitagraph, Inc., C.C.H. Trade Reg. Serv. 952,965 (D.C.N.J., 
1943). 
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pearing at the National Theatre in Washington, D.C., after May 31, 
1948, unless the National’s anti-Negro rule was ended. Many of the 
Theatre Guild’s members were said to have signed a pledge not to permit 
their plays to be presented in the National while that discriminatory rule 
was in effect.*** Not long ago, it was reported that the Robert T. Freeman 
Dental Society had boycotted two dental supply houses until an agree- 
ment was procured from the latter not to effect segregation at professional 
demonstrations or educational programs.* 

As we have seen, good motives are not considered a justification for the 
imposition of restrictions.*# It is not clear, therefore, at what point or- 
ganized pressure, which itself restricts the carrying on of trade and com- 
merce, but which is designed to remove a broader restriction, comes within 
the Sherman Act. It has been argued that picketing to remove discrimina- 
tion is not for an unlawful purpose and should be upheld.**’ It has been 
held that picketing by non-employees to encourage boycott of stores which 
did not employ Negroes involved in a labor dispute, was within the Norris- 
La Guardia Act and not enjoinable.** Concert of action to remove a 
restriction is more likely to be favored by the courts than concert of ac- 
tion to impose restrictions.*** It might also be argued that there is suffi- 
cient public policy against racial discrimination,*® that the courts would 
not lend their processes to one seeking to enforce discrimination through 
an anti-trust suit.** 


«44 Variety, p. 49 (March 3, 1948). It is said that most of the leading playwrights signed. 
Ibid. In June, 1948 the National announced that it would cease showing plays in August 
and would be converted into a motion picture theatre. Evening Star (Wash., D.C.), p. 1 
(June 3, 1948). The National has still not returned to legitimate shows. 


#48 Evening Star (Wash., D.C.), p. A-7 (May 2, 1948). For other examples of concerted 
action against discrimination, see Myrdal, An American Dilemma 1261 (1944). 


+ See page 189 supra. 

+47 Murray, The Right to Equal Opportunity in Employment, 33 Calif. L. Rev. 388 (1945). 
See Mangum, The Legal Status of the Negro 178-80 (1940). 

248 New Negro Alliance v. Sanitary Grocery Co., 303 U.S. S30 (1938). The picketers carried 
signs which read: “Do your part! Buy Where You Can W. No Negroes Employed Here.” 
Said the Court at 561: “The desire for fair and equitable es caidas of employment on the 
part of persons of any race, color, or persuasion, and the removal of discriminations against 
them by reason of their race or religious beliefs is quite as important to those concerned as 
fairness and equity in terms and conditions of employment can be to trade or craft unions or 
any form of labor organization or association.” 

+49 Compare Eubank v. Richmond, 226 U.S. 137 (1912) with Cusack Co. v. Chicago, 242 
U.S. 526 (1917). See Hughes v. Superior Court, 339 U.S. 460 (1950). 

*° Hurd v. Hodge, 334 U.S. 24 (1948). 

** Compare Maltz v. Sax, 134 F. ad 2 (C.A. 7th, 1943), cert. den. 319 U.S. 772 (1943); 
Moore v. Mead Service Co., C.C.H. Trade Reg. Serv. 962,674 (C.A. roth, 1950). 
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CONCLUSION 


The law is not an omnipresent panacea for restrictions on civil rights. 
But, despite the Jeremiahs who deny all efficacy to efforts through laws to 
efface discrimination, and whose favorite cure is “time,” eradication of 
discrimination through law has been an important and successful means 
of attacking this problem.** Some discrimination has been eliminated 
through civil-rights laws in various states; more is in the process of era- 
sure through anti-discrimination laws of the states; and the law, speaking 
through the Supreme Court, has recently struck a substantial blow against 
discrimination through its decision upon restrictive covenants.” 

We may hope that the anti-trust laws in the future may be increasingly 
applied to eliminate restraints upon our civil rights. The approach of gov- 
ernment authorities in this field is likely to be slow. Not only is the state 
of the law largely untried, but traditional forms of anti-trust violations 
such as price fixing, agreements not to compete, cartels and patent agree- 
ments are numerous enough to keep limited enforcement staffs fully occu- 
pied.**4 In some states where civil liberties are most likely to be impaired 
in accordance with local sentiment, it is hardly likely that state authorities 
would invoke their anti-trust acts, however broad they may be. Yet an oc- 
casional use of the anti-trust laws by the public authorities to effect a 
social as well as an economic purpose has occurred in the past and may 
occur in the future. 

It may well be the private litigant who will make law in this field. Prior 
to 1914, private litigants could not, under the court decisions, obtain in- 
junctive relief against Sherman Act violations.** But by statute, in- 
junctive as well as treble damage relief is available to private litigants.**’ 
Failure to make out a case for damage does not necessarily require denial 
of an injunction to a private suitor.*** And through injunctive relief pri- 

282 See Spitz, The New York State Law Against Discrimination, 20 N.Y. St. B.A. Bull. 8 
(1948); Maslow, The Law and Race, 244 Annals 75 (1946). 

383 See note 208 supra. 


284 Compare Chafee, Government Control of Mass Communication 584 ff. (1947). 
288 Paine Lumber Co. v. Neal, 244 U.S. 459 (1917). 

286 Section 16 of the Clayton Act. 38 Stat. 737 (1914), 15 U.S.C.A. § 26 (1941). 
287 Tigner v. Texas, 310 U.S. 141, 148 (1940). 


288 Mid-West Theatres Co. v. Co-operative Theatre, 43 F. Supp. 216 (Mich., 1941). A 
plaintiff who has been deprived of an opportunity to compete need not be in the same business 
as the defendant. Roseland v. Phister Mfg. Co., 125 F. 2d 417 (C.A. 7th, 1942). 
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vate litigants have, in recent years, helped expand the scope of the anti- 
trust laws.’ 

Restraints by private persons upon civil liberties and especially racial 
discrimination are under attack from many quarters. But today and to- 
morrow men will suffer deeply, and the course of their lives will be changed 
by contact with social and economic restraint on their civil rights, on what 
they would desire to do today, and on what they would hope to be tomor- 
row. To them, the passage of time is no answer, nor is the applicability of 
some law protecting someone else from what they have experienced. The 
anti-trust laws in one form or another exist across the nation and in every 
state. It is thought they are available to correct many of the wrongs we 
have discussed. It is hoped that their application will be one more means 
“To Secure These Rights.” 


+89 Bigelow v. RKO Radio Pictures, Inc., 162 F. 2d 520 (C.A. 7th, 1947), cert. den. 332 
U.S. 817 (1947). 





MAINTAINING ECONOMIC FREEDOM UNDER 
THE DEFENSE ACT OF 1950* 


Donatp S. Freyt 


UNDAMENTAL democratic principles are always seriously 

threatened when a nation launches itself upon a major military 

program. Thus, the enactment of the Defense Production Act 
of 1950° raises again the vital question of the extent to which demo- 
cratic processes can be maintained during periods of military emergency. 
World War II experiences proved that these principles could be main- 
tained; recent statutes and initial actions thereunder appear to chart a 
similar course. It appears to be clearly recognized that if these principles 
are not fully preserved, our country’s role as world policeman will become 
farcical.* This article proposes to discuss three of the basic principles 
which, it is submitted, must be adhered to if the broad powers conferred 
in the new Act are to be exercised in a manner compatible with traditional 
notions of economic liberty and private property. These principles are: 
(x) All government restrictions on business operations must avoid dis- 
crimination and bias. (2) These restrictions must respect sanctity of con- 
tract to every possible extent. (3) Voluntary controls must be encouraged 
as far as possible. 

The sole limitation on most of the controls provided for in the new Act 
is that they be “necessary or appropriate to promote the national de- 
fense.”’? The full and fair application of the above principles requires that 
the expanding meaning of the term “national defense” be thoroughly un- 

* Certain parts of this article have appeared in condensed form in Frey, The Concept of 
“Fairness” in Wartime Economic Controls, 32 Chi. Bar Rec. 71 (1950). 

+t Member of the Illinois and New York Bars. 


* Defense Production Act of 1950, H.R. 9176, 81st Cong. 2d Sess. (Public L. No. 774, 
Sept. 8, 1950), herein referred to as DPA. 

* Program Committee for the Committee for Economic Development, Economic Policy 
for Rearmament (Aug. 28, 1950); President Truman, Radio Address of Sept. 9, 1950; General 
D. D. Eisenhower, Address Opening Columbia University’s Fall Term, Sept. 27, 1950. 

3 No property can be requisitioned that is not “needed for the national defense.” Special 
government guarantees of loans and government loans themselves may be made only if 
“necessary for the national defense.” Exemptions may be made from price ceilings and wage 
stabilization orders if ‘‘necessary to promote the national defense.” “Effective procedures” 
shall be made for settlement of labor disputes affecting ‘“‘national defense.” Certain voluntary 
programs “contributing to the national defense” shall be exempt from the anti-trust laws. If 
“contrary to the interest of the national defense,” controls may be issued without required 
prior consultation with industry representatives. 
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derstood.‘ The meaning of that term has gradually been extended for the 
past decade—from the enactment of the Peacetime Conscription Act in 
September of 1940, and the Lend-Lease Act of March, 1941, up through 
the Economic Cooperation Act of 1948 and the National Defense Act of 
1949.5 Within the past ten years, “national defense” has come to mean 


4 The term “national defense” is used sixteen times in the Defense Act. It is first used in 
the closing sentence of the “Declaration of Policy” in such a way as to actually define what is 
meant by “promoting the national defense.” This closing sentence reads: “It is the intention 
of the Congress that the President shall use the powers conferred by this Act to promote the 
national defense, by meeting, promptly and effectively, the requirements of military pro- 
grams in support of our national securty and foreign policy objectives, and by preventing undue 
strains and dislocations upon wages, and production or distribution of materials for civilian 
use, within the framework, as far as practicable, of the American system of competitive enter- 
prise.” 

The “foreign policy objectives” referred to above were defined in the first three sentences of 
the “Declaration of Policy” as follows: 

“Tt is the policy of the United States to oppose acts of aggression and to promote peace by 
insuring respect for world law and the peaceful settlement of differences among nations. To 
that end this Government is pledged to support collective action through the United Nations 
and through regional arrangements for mutual defense in conformity with the Charter of the 
United Nations. The United States is determined to develop and maintain whatever military 
and economic strength is found to be necessary to carry out this 

Elaboration of the phrase, “undue strains and dislocations,” (in the first quotation above) 
and of the phrase, “economic strength” (in the second quotation above) can be found in a long 
but significant Declaration of Policy to the Price and Wage Stabilization sections of the Act, 
citing the objectives of the title. 

If these two quotations above were not first carefully weighed by a reader, he might be 
deceived in thinking that the term “national defense” had a more limited scope by reading 

a formal definition of the term near the middle of the Act as follows: ‘The powers granted 
in thio tidha chal ant No-unndlay-anadis Sn:opeeutnrtgsudnent Ghieaieblis the tnalamss oulietion’, 
cost practices or methods, or means or aids to distribution, established in any industry, except 
where such action is affirmatively found by the President to be necessary to prevent circum- 
vention or evasion of any regulation, order, or requirement of this title.” 

In view of the earlier quoted provisons, the fuller significance is realized of the reference 
to “the operations and activities . . . of any other Government department or agency directly 
or indirectly and substantially concerned with the national defense,” and of the reference to 
the Mutual Defense Assistance Act of 1949. 


© Aenechcuns Rive Nese ree eee rere. caries, ce wae Pee Seco 
The peacetime conscription in September, 1940, was a step in the direction of preparedness 
for defense to threatening world conditions. The Lend Lease Act in March 1941 gave the 
President power to send arms and supplies to any country whose defense is considered vital to 
United States defense, whether or not it can pay. This made “aiding the allies” a part of the 
“defense” 

Then the World War II laws considerably strengthened the new aspects of “National De- 
fense.” The most significant statutes were: Small Business Mobilization Law (1942); National 
Defense Patents Act (1941); Atlantic Charter Act (1941); Defense Amortization Act (1942); 
Defense Contracts Act (1941); Defense Housing Act of 1942; Defense Property Requisitioning 
Act (1941); Excess Profits Tax Act (1940); and the Export-Import Bank Extension Act (1941). 

The direct predecessors of the present Defense Act played their part also. First and Second 
War Powers Acts (1941, 1942); Emergency Price Control Act of 1942 (much of the above 
language of the Declaration of Policy is taken from this Act); Priorities and Allocations Act 
(1940); and War Mobilization and Reconversion Act of 1944. 

The United Nations Participation Act of 1945 now appears in retrospect to be laying the 
groundwork for the statutes that followed in the next few years. United Nations Relief & Re- 
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“international defense” insofar as the United States is determined to sup- 
port the military defense needs of friendly nations. “‘National defense’’ 
now requires that our nation’s economic life be strong and productive and 
that its people be provided with adequate incentives to increase our pro- 
ductive capacity. 

Whether any measure is necessary to the national defense is to be de- 
termined by the President. In view of the vastly increasing scope of that 
term, it might appear that the President has been granted authority to 
do almost as he wishes with our economic system. However, World War II 
experiences in the administration of similar controls and the limitations 
on controls in the new Act, both express and implied, indicate that this is 
not the case. It is therefore proposed to examine specific controls in order 


habilitation Act (1944); Bretton Woods Agreement Act (1944); Atomic Energy Act of 1946; 
the Strategic and Critical Materials Stock Piling Act (1946); National Security Act of 1947; 
Economic Cooperation Act of 1948; Rubber Act of 1948; Mutual Defense Assistance Act of 
1949 (which stresses the need of military assistance and declares: “The Congress of the United 
States reaffirms the policy of the United States to achieve international peace and security 
through the United Nations so that armed force shall not be used except in the common in- 
terest.”). 

Of course, as early as September, 1943, the House passed the Fulbright Resolution favoring 
United States participation in any postwar international peace organization. It was stated by 
various leaders (e.g., Cordell Hull) that any such organization, to be successful, must be based 
upon the willingness of the cooperating nations to use force, if necessary, to keep the peace. 
Then came the conference in April, 1945, to set up the United Nations Organization. 

New statutes to meet more satisfactorily the drastic home front effects of “national de- 
fense” efforts were also taking shape during this decade. Examples are: Armed Forces Damages 
Settlement Act (1942); Claims Settlement Acts (1944); Contract Settlement Act of 1944; 
Federal Tort Claims Act (1946); Rent Control Act (1947); Housing & Rent Act of 1948; 
Renegotiation Act of 1948; and Export Control Act of 1949. Only recently under this act were 
lead, zinc, aluminum, and copper placed under strict export-license control. 

In addition to the statutes outlined above, various actions by governmental agencies 
have given depth as well as breadth to the expanded meaning of “national defense.”’ For 
example, under the National Security Act of 1947 referred to above, the Munitions Board was 
surveying thousands of firms and entering into “tentative agreements” to produce certain war 
equipment in the event of all-out mobilization. The Munitions Board also engaged itself in a 
long and complex process of determining coordinated requirements for thousands of items. 
700 highly important items have been given priority by the Munitions Board. The number will 
finally reach 5,000. 

The Munitions Board considers that the first ingredient of production is plants. 270 are 
owned by the U.S., 200 are placed in reserve and leased out. With respect to 30,000, the mili- 
tary is negotiating with management upon production capacity and production schedules 
agreeable to management. 

Simultaneously with planning for increased military production, business is preparing for 
lower tariffs and higher taxes as a result of our new National Defense program. As to tariffs, it 
is believed that the increased flow of military orders will remove the threat of injury to United 
States industries and the flow of cheaper imports may actually help water down the inflationary 
spiral. As to the tax problems, the recently enacted Revenue Act of 1950 presents the most 
comprehensive tax changes since the 1942 Revenue Act. The cost of emergency facilities certi- 
fied as necessary for “national defense” can be written off over a five-year period. An excess 
profit tax to “take the profit out of defense production” is also being planned. 
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to determine what limitations exist on the broad powers delegated to the 
President and what policies and practices may not be necessary or appro- 
priate for the national defense. 


I. THe DeFENsE AcT OF 1950—ITS PROVISIONS 


While substantially all the powers authorized by the Act were exercised 
in World War II, one important difference in general conditions must be 
noted at the outset. The present economic problem is unique in that for 
the first time we must effect a partial mobilization of substantial propor- 
tions under conditions of comparatively full employment and near- 
capacity operation in many fields. Because half-war is probably psycho- 
logically more wearing than all-out military conflict, and because exten- 
sive controls may be more difficult to initiate and maintain in such a 
situation, it is especially important that established democratic processes 
be observed, and indeed enlarged upon, if possible. A semi-war economy 
brings simultaneously upon the national scene the problems both of rapid 
mobilization of industry and manpower and of gradual reconversion when 
industry and workers must prepare for decreasing military demands.° 


A. TITLE I—PRIORITY AND ALLOCATION POWERS 


Section 101 of the new Act authorizes the President to assign priorities 
to, and require acceptance and performance of, orders which he deems 
necessary or appropriate to promote the national defense.’ The power to 


6 See Hettinger, Business Planning in Half War, Management Review, p. 434 (Aug. 195°). 
There were even some evidences all during World War II of the desire to begin rebuilding the 
civilian economy. Of course, plans had to be hatched early to cushion the economic shock of 
the close of the war. For example, as early as December, 1943, the WPB had okayed the manu- 
facture of 2 million electric irons for civilians. 

7 Section ror reads as follows: “The President is hereby authorized (1) to require that per- 
formance under contracts or orders (other than contracts of employment) which he deems nec- 
essary or appropriate to promote the national defense shall take priority over performance 
under any other contract or order, and, for the purpose of assuring such priority, to require ac- 
ceptance and performance of such contracts or orders in preference to other contracts or orders 
by any person he finds to be capable of their performance, and (2) to allocate materials and 
facilities in such manner, upon such conditions, and to such extent as he shall deem necessary 
or appropriate to promote the national defense.” 

The allocation provision above is almost identical with the provision in Title III of the 
Second War Powers Act of 1942. For example, it permits the President to stop or reduce pro- 
duction of any item, direct use of particular materials for specified purposes, allocate pro- 
ductive facilities, transportation facilities, power and fuels, ration consumer goods at the retail 
level, and restrict or prohibit “less essential” industries. For example, in World War II, the 
“conservation orders” in the textile field resulted in skirts and shirt-tails being shorter, pants 
having no cuffs and shorts having no pockets. In the petroleum field, all pleasure driving was 
banned in the east and a “72 Order” for gas stations was made nation wide. 

Similar priority power was already contained in the Selective Service Act of 1948, but with 
one important difference. Such power could be exercised only for procurement of items author- 
ized by Congress “exclusively” for use of the armed forces or the Atomic Energy Commission. 





222 THE UNIVERSITY OF CHICAGO LAW REVIEW 


allocate materials-and facilities is granted subject to the same limitation.* 
The Second War Powers Act of 1942 expressly required the finding of a 
present “shortage” before allocation controls could be imposed. Although 
there is no such requirement in the new statute, it seems clearly to be im- 
plied in view of statements to that effect in the Declaration of Policy 
and in congressional committee hearings.® The elimination of this require- 
ment in the present Act was intended to permit immediate imposition of 
controls, without question of legality, on substitutes for scarce material 
which had already been placed under control. Such substitutes might 
otherwise be quickly dissipated. 

Despite the broad priority and allocation powers conferred in the World 
War II statute, procedures were developed which had as their objective 
the elimination of all arbitrary and unnecessary requirements. These pro- 
cedures must therefore be considered in appraising the new Defense Act. 

As of this writing, the National Production Authority (a separate 
agency in the Commerce Department to which most of these priority and 
allocation powers have been delegated) has issued two important regula- 
tions.*® NPA 1, which represents the first exercise of the allocation power, 
requires that all firms reduce to a “practical minimum working inven- 
tory” their supplies of certain designated scarce materials such as burlap 
and zinc. This regulation’s test of a proper inventory as being a supply 
large enough to meet current production schedules permits the exercise in 
good faith of individual discretion and business judgment. NPA 2 assigns 
a single priority rating for all “defense orders’; it permits military pro- 
curement officers and the Atomic Energy Commission to require that their 
orders be given priority over others. 

The significance of this second order can be appreciated only in the light 
of World War II experiences in assigning priorities. Under the initial prior- 
ity system in World War II, the government assigned priorities to indi- 
vidual transactions by issuing preference-rating certificates. Standards 
were established within the war agencies as to the essentiality of various 
commercial operations, and when an individual falling within a particular 
essential category requested a priority and indicated to the WPB that 
the priority was necessary to obtain delivery of a certain item, a rating 

* An unsuccessful attempt was made in Congress to limit the priority order to items which 


Congress had authorized exclusively for use of the armed forces or the Atomic Energy Com- 
mission. See 12 N.A.M. Law Digest, No. 4, at 65, 66 (Sept., 1950). 


9 Tbid. 
%° NPA Reg. 1 (Sept. 18, 1950), 15 Fed. Register 6253 (1950); NPA Reg. 2 (Oct. 3, 1950), 
15 Fed. Register 6632 (1950). 
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certificate (PD-1A) would be issued to him. Over three million of such 
certificates were issued from January, 1941 to May 31, 1944." 

It soon became evident that much of the time and paper work involved 
in this system could be eliminated by issuing regulations assigning blanket 
priority ratings to certain industries. The members of such industries . 
were instructed to certify on their purchase orders that they were entitled 
to this rating pursuant to the government regulation. Under the initial 
system, the manufacturer of electric cranes, for example, was required to 
obtain separate priority certificates for each of the many thousands of 
items which he procured each month. Under the blanket system of priority 
assignment, however, he had to obtain but one such order. 

It further became evident in World War II that even a single priority 
rating (as now existing in NPA Regulation 2) was unsatisfactory in ob- 
taining very scarce materials, since producers of such materials found 
themselves unable to fill all of their rated orders. This led to the estab- 
lishment of classes of ratings which set forth degrees of preference; a con- 
stant battle on the part of each purchaser trying to win a higher type 
rating for himself was the result. (The first deviation by NPA from a single- 
class rating for exclusive use of the military and AEC is already evident 
in the issuance of an order requiring steel producers to accept “‘certified 
orders” from firms engaged in building freight cars.“ The commercial- 
airplane building industry is currently demanding “across-the-board” 
priorities for all the supplies it needs.) 

Although the quantity of scarce material available for less essential 
industries was also reduced by other regulations during World War II, in 
the distribution and allocation of very scarce metals the priority system 
had to be abandoned in the middle of the war. The aggregate quantity 
of rated orders that had to be filled could not be brought into line with the 


™ O’Brian and Fleischmann, The WPB Administrative Policies and Procedures, 13 Geo. 
Wash. L. Rev. 1, 28 (1944); see report in Oct. 3, 1950 issue of New York Journal of Commerce, 
quoting Donald Nelson in reciting troubles of priority system during World War II. 

A simple statute provided the basis of World War II’s whole system of industrial govern- 
ment. Second War Powers Act, 56 Stat. 176, 177 (1942); 50 U.S.C.A. § 622 (App., 1944). It 
entrusted to the President probably the most sweeping grant of authority in our history up to 
that date. The new Defense Act probably gives slightly wider powers, but what is more impor- 
tant is that it rests upon the experience of many democratic safeguards developed in recent 
years. At its height in 1944, the industrial-government system was regulating weekly more 
than one hundred thousand transactions of the most diverse nature and controlling the ac- 
tivities of more than 250,000 manufacturers, wholesalers and retailers. For index to all regu- 
lations during World War II, see Tabulation of Documents, 32 Code Fed. Reg. 9299, 9327 
(Cum. Supp., 1944). 


™ NPA Order M-1 (Supp., Oct. 26, 1950), 15 Fed. Register 7208-09 (1950). 
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available supply. A Controlled Materials Plan (CMP) was developed 
whereby requirements of steel, aluminum and copper for each military 
and essential civilian project were determined months in advance of 
specific delivery dates. Contractors working on these projects were as- 
signed their share of these controlled materials and were granted the au- 
thority necessary to obtain other supplies and facilities to use with these 
materials at the designated times."* 

The demand and supply at last became fairly synchronized so that 
there were no longer cases like that where several hundred thousand tons 
of steel plate became piled up in a shipyard long before the yard was com- 
pleted and ship construction was ready to begin. 

NPA Regulation 2 embodies practically all of the careful rules devel- 
oped during World War II to handle the disposition of priority orders with 
the least possible interruption of ordinary operations and with the utmost 
fairness."* For example, the rated order need not be accepted if the pur- 
chaser is unwilling to meet,the supplier’s “regularly established prices and 
terms of sale.’’ By permitting the supplier to fix his own terms, the ques- 
tion of just compensation under the 5th Amendment to the federal Con- 
stitution is eliminated. In other words, such priority order could not be 
deemed to be a confiscation of property. However, the prized asset of the 
American business man to choose his own customer had to be restricted 
for reasons of expediency. Another example of a rule embodied in NPA 
Regulation 2, which is based upon World War II experience is the require- 
ment that all rated orders specify delivery dates, which in no case are to 
be earlier than the dates by which the materials are needed.*® 

NPA has taken a novel step in requiring that rated orders for steel be 
spread equitably over the whole industry.” No producer need accept more 
than a certain percentage of rated orders. Indicative of the complexities 
that quickly develop around any exercise of the allocation power are re- 
cent complaints in regard to this step. It is being contended that suppliers 
who had previously established voluntary allocations of steel are now re- 
ducing their allotments to firms submitting priority orders. Moreover, it 
is claimed that governmental demands for increased steel production by 
means of these orders are intended to socialize the steel industry. 


*3 O’Brian and Fleischmann, op. cit. supra note 11, at 35. 


™ NPA Reg. 2 (October 3, 1950), 15 Fed. Register 6632 (1950); O’Brian & Fleischmann, 
op. cit. supra note 11, at 33. 


*s NPA Reg. 2, § 11.15 (October 3, 1950), 15 Fed. Register 6632, 6635 (1950). 
*® NPA Order M-1 (Oct. 12, 1950), 15 Fed. Register 6911, 6914-15 (1950). 
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B. TITLE Il—REQUISITIONING POWERS 


Section 202 of the Defense Act authorizes the President to requisition 
certain property which is needed for the national defense, provided “that 
such need is immediate and impending, and such as will not admit of delay 
or resort to any other source of supply and that all other means [such as 
bidding on the open market] upon fair and reasonable terms have been 
exhausted.” 

This title further provides that the President shall pay “just compensa- 
tion” for the requisitioned property. What constitutes “just compensa- 
tion” shall be determined promptly by the President. If the owner dis- 
agrees with the amount determined, 75 per cent of such amount is to be 
promptly paid to him. (Only 50 per cent of this amount was paid in 
World War II.) The owner may then bring suit to have the final amount 
determined. When the requisitioned property is no longer needed, an 
effort must be made to return the property to the original owner upon 
payment of the “fair value” thereof.'” 

The requisitioning power applies to all types of “materials or facilities.” 
The word “materials,” wherever used in the Act, is defined as including 
“raw materials, articles, commodities, products, supplies, components, 
technical information, and processes,” whereas the word “facilities” is 
limited only by exclusion.”* Facilities, by definition, shall not include 
farms, churches, or other places of worship, or private dwelling houses." 
Presumably, therefore, all other property, real or personal, would be 
subject to requisition if the power were exercised within the broad defini- 
tion of “national defense” and the stated conditions in the Act were ob- 
served. Thus the combined authority to impose priorities and allocations 
and to requisition property gives the President almost complete power 
over the productive economy of the nation. 

The requisitioning power is among the most summary and drastic of 
the Defense Act powers, making the United States in effect one huge 
stockpile. The conditions precedent to the exercise of this power set forth 
above provide some safeguards. Further curbs on arbitrary action are in- 
dicated in the Executive Order redelegating the requisitioning power to 
the agencies empowered to exercise the priority and allocation powers de- 
scribed above.** Most of such authority goes to NPA. Overall program- 


"7 DPA § 201 (b), (c). % DPA § 702 (b). 1%» DPA § 702 (c). 

*° Power over food has been given to the Agriculture Department; over fuel and power to 
the Interior Department; over transport and storage facilities to the ICC. Exec. Order No. 
10161 (Sept. 9, 1950), 15 Fed. Register 6105 (1950). 
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ming is vested in the Chairman of the National Security Resources Board. 
The pattern likely to be followed, therefore, will be that pursued in World 
War II where uniform procedures were followed by all of the agencies to 
which the requisitioning power had been delegated. The WPB (in the posi- 
tion of the NSRB today) required all requisitioning proposals to be sub- 
mitted to it for review in conformance with general supply and allocation 
policies. 

Under the Requisitioning Act of 1940," the government could only req- 
uisition critical materials and equipment which had been destined for 
export but for which exportation had been denied. However, the Requisi- 
tioning Act of 1941™ allowed requisitioning of “any material . . . needed 
for the defense of the United States.” The 1950 version is substantially 
the same except for increasing the payment from 50 per cent to 75 per 
cent as noted above. No complaints relating to arbitrary or unnecessary 
action arose from the administration of the 1941 Act. 


C. TITLE I1I—DEFENSE FINANCING POWERS 


Section 301 authorizes the President to reinstate a guaranty loan pro- 
gram similar to the V-loan program operated by the Federal Reserve Sys- 
tem during World War II. Under this program the President may author- 
ize agencies engaged in procurement for national defense to guarantee any 


public or private financing institution against loss on any commitment 
made for the purpose of financing “national defense’ contractors, sub- 
contractors, or any other persons connected with the performance of 
defense contracts.** By executive order, the President has already named 
the Departments of the Army, Navy, Air Force, Commerce and Agricul- 
ture and the General Services Administration as “guaranteeing agencies’”* 
to prescribe regulations setting up maximum limits and rates of interest; 
the same executive order has delegated defense financing powers to the 
Board of Governors of the Federal Reserve System, as required by the Act. 

It appears that the initiative under this power will come from the “guar- 
anteeing agencies” who are instructed to “develop and promote measures 
for the expansion of productive capacity . . . necessary for the national 
defense.” Established industries may be expected to protest moves for in- 
creasing their productive capacity, questioning the long range economic 
effect of such moves, the necessity of the expense involved. Protection 


* 54 Stat. 1090 (1940), 50 U.S.C.A. § 711 (1944). 
* 5s Stat. 742 (1941), so U.S.C.A. § 721 (1944). 
3 DPA § 301. 24 DPA § 301. 
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against governmental actions that are arbitrary or biased, and actions 
that seriously affect private contracts or further restrict voluntary meas- 
ures, can be obtained only by setting up careful standards covering the 
exercise of the defense financing powers and by full adherence to these 
standards in actual practice. The first regulation’ of the Federal Reserve 
System covering these powers promises that it “will follow . . . procedures 
developed from experience obtained in the administration on the V-loan 
and T-loan programs during World War II.” However, responsibility is 
placed with the certifying officer of the guaranteeing agency as to whether 
a proposed loan is “necessary to expedite production and deliveries or 
services . . . for the national defense.” Perhaps the chief curb on arbitrary 
actions of the certifying officers is the right of persons to protest to the 
“watchdog congressional committee” provided for under the Act and to 
be discussed later. 

The same may be said for Section 302 of the Act which empowers the 
President to make loans to private business enterprises for the same pur- 
poses. The RFC will make these loans, but only upon certificates from 
the appropriate government agency in respect to the particular material 
or facility involved.” 

In this same connection, a five-year amortization of essential defense 
plant expansion is permitted under a provision of the 1950 Revenue Act.?’ 
The Chairman of the NSRB is named as the certifying authority for this 
accelerated amortization procedure. The regulation issued by the NSRB* 
attempts to spell out the “criteria for determination of (defense) neces- 
sity” of any proposed plant expansion. These criteria included the rela- 
tion of such expansion to national defense (broadly defined), “the eco- 
nomic usefulness of the facility for other than defense purposes after five 
years,” “promotion of competitive enterprise,” and “opportunity for par- 
ticipation by small business.” 

This title also includes a provision (Section 303) authorizing the Presi- 
dent to purchase materials for government use or resale in cases where 
found necessary to encourage “exploration, development and mining’’ of 
“critical and strategic items” (evidently in cases where insufficient in- 
centives for producers exist).*® Congress has carefully prevented this pur- 
( — V, Federal Reserve System § 223.2 (Oct. 2, 1950), 15 Fed. Register 6630, 6631 

1950). 

* DPA § 303. 

27 § 1246 [§ 216 Pub. L. 814, 81st Cong. 2d Sess. (1950)]. 

** NPA Order M-s (Oct. 27, 1950), 15 Fed. Register 7264 (1950). 

*° 12 N.A.M. Law Digest, No. 4, at 65, 68 (Sept., 1950). 
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chasing power from being used as a mere method of subsidizing agricul- 
tural commodities (e.g., Brannan Plan) by first prohibiting purchases of 
these commodities except for resale for industrial uses or stockpiling, and 
second, by requiring that the commodities be sold for not less than the 
higher of the current market price or the minimum sales prices established 
by the Commodity Credit Corporation. This power has been redelegated 
to the Administrator of General Services. 

All of the above-described defense financing powers existed during 
World War II*° in substantially the same form. The V-loan program was 
self-supporting.” 


D. TITLE IV—PRICE AND WAGE-STABILIZATION POWERS 

Section 402 of this title* authorizes the President to establish ceilings 
on prices “of any material or service, and at the same time [he] shall issue 
regulations and orders stabilizing wages, salaries, and other compensa- 
tion.” Unlike the procedure in World War II, wage stabilization must be 
simultaneously effected whenever a price control is issued. This is be- 
lieved to be a great advance, not only in fuller recognition of sound eco- 
nomics, since prices cannot be frozen without holding labor costs to an 
equal level, but in fair treatment to all segments of the economy. 

However, it must be pointed out immediately that “stabilizing wages” 
does not mean “freezing’”’ wages. It would seem that wage increases may 
be permitted after a stabilizing order if they do not “require an increase 
in the price ceiling or impose hardships or inequities on sellers operating 
under the price ceiling.’ It is clear that this provision requires the Pres- 
ident to decide what is a fair margin of profit, for otherwise there would 
be no means by which to decide whether a wage rise would impose a hard- 
ship on a seller operating under a ceiling. While this provision has been 
criticized it should be noted that this was also done in World War II, and 
sellers were generally successful in maintaining their customary profit 
margins. These determinations are to be made by the President, who has 
delegated all of his functions under this title to the Administrator of a new 
and independent agency to be known as the Economic Stabilization Agen- 
cy.*4 Under the Administrator, there shall be two divisions, one headed 

>a gi War Powers Act, 56 Stat. 177 (1942), as amended so U.S.C.A. § 633 (Supp., 
1949). 

3* H.R. Rep. No. 2759, 81st Cong. 2d Sess. 8 (1950). 

32 DPA § 402 (b) (2). 

33 DPA § 402 (b) (2). 

34 Exec. Order No. ro161, § 401 (Sept. 9, 1950), 15 Fed. Register 6105, 6106 (1950). 
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by a Director of Price Stabilization (corresponding to OPA in World 
War II) and the other headed by a Chairman of the Wage Stabilization 
Board (corresponding to the War Labor Board). 

Another advance over World War II procedures is the provision*®s that 
no price and wage stabilization powers may be exercised over a subject 
unless “‘voluntary action by business, agriculture, labor and consumers” 
fails to attain the same end. Some lawyers are claiming that no standards 
are set forth in the Act as to when “failure” of voluntary action has taken 
place and that the President can proceed at any time to exercise these 
controls. It appears to this writer that “failure” refers to the situation 
which exists when the objectives of the title are not currently being met. 
How long such failure may be allowed to exist must be left to executive 
judgment to be questioned only by Congress itself.** 

In addition to the requirement that “voluntary action” be tried first, 
the title prohibits imposing a price ceiling except where the President finds 
that “‘(i) the price of the material or service has risen or threatens to rise 
unreasonably above the price prevailing during the period from May 24, 
1950 to June 24, 1950, (ii) such price increase will materially affect the 
cost of living or the national defense, (iii) the imposition of such ceiling 
is necessary to effectuate the purposes of this Act, (iv) it is practicable 
and feasible to impose such ceiling, and (v) such ceiling will be generally 
fair and equitable to sellers and buyers of such material or service and to 
sellers and buyers of related or competitive materials and services.”’7 

All five of the above conditions must be present. What is an “unreason- 


4s DPA § 402 (b) (2). 


36 The objectives which voluntary action should try to accomplish are enumerated in great 
detail and can be grouped as follows: 
To prevent: 
(1) Inflation (preserve value of currency) 
(2) Dissipation of defense appropriations 
(3) Profiteering, manipulation, speculation 
(4) Hoarding 
(5) Labor disputes (other economic disturbances affecting mobilization and morale) 
(6) Dissipation of individual cane (loss of future purchasing power) 
(7) Future collapse of valu 
To achieve: 
(1) Stabilize cost of living for workers, consumers 
(2) Stabilize cost of production for farmers, businessmen 


To maintain and further, so far as is practical: 

(1) American system of competitive enterprise (including small business) 
(2) Sound agricultural policies 

(3) Sound working relations (including collective bargaining). 

37 DPA § 402 (b) (2). 
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able rise” above May 24-June 24, 1950 prices is a question for executive 
decision, except that such rise must be one that “materially affects the 
cost of living or the national defense”’ and the price regulation itself meets 
the other conditions stated above. While it has been observed that these 
conditions are so “abstract as to make rational analysis almost impos- 
sible,” it must be noted that the standards are slightly more precise than 
they were in the World War II legislation. “The fair and equitable to 
sellers” test apparently is intended to protect a producer whose sources 
of supply are not price-controlled but whose own prices are controlled. 

Next to the priority and allocation powers, the price and wage stabiliza- 
tion powers constitute the most severe challenge to the continued exercise 
of the democratic principles which this paper is exploring. The Economic 
Stabilizer announced recently that the new Defense Act controls may have 
to endure for many years and in such a way that our “economy at the 
end of that time [be] stable, productive and free.”’* 


E. TITLE V—LABOR DISPUTE SETTLEMENT POWERS 

Sections 501—3°* of this title provide for setting up “effective procedures 
for the settlement of labor disputes affecting national defense.’’ These 
procedures are to be agreed upon through voluntary conferences (initiated 
by the President) between management, labor and public members. Be- 
cause such procedures must be in line with the stabilization policies of 
the Act, the President has appropriately delegated his powers under this 
title to the Economic Stabilizer described in the section above.* 

Although no permanent body similar to the War Labor Board of 1942“ 
seems specifically authorized by this title, the conference committee’s re- 
port states its intention to be that the President be thereby authorized to 
establish such a board, but not before the voluntary conferences have 
been held reaching some agreement on procedures. 

Like the previous titles, this title specifically recognizes the principle 
of voluntary action by-placing “primary reliance” upon the parties to any 
labor dispute to make every effort through “negotiation and collective 
bargaining and the full use of mediation and conciliation facilities,” and 
upon the above mentioned provision for “voluntary conferences.”’ The 


3* N.Y. Journal of Commerce, p. 1, col. 7 (Nov. 1, 1950). 
39 DPA. 
4 Exec. Order No. 10161, § 404 (Sept. 9, 1950), 15 Fed. Register 6105, 6106 (1950). 


4 12 N.A.M. Law Digest, No. 4, at 65, 71 (Sept., 1950); see interesting review of similar 
labor-management conferences in World Wars I and II, N.Y. Journal of Commerce (Sept. 15, 
195°). 
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sanctity of private contracts is also recognized to some extent here by 
the provision that “no action may be taken inconsistent with the pro- 
visions of the Labor Management Relations Act of 1947.” Safeguards 
against arbitrary actions are also provided by the review of all such ac- 
tions under this title by the President and Congress. 


F. TITLE VI—CREDIT CONTROL POWERS 

Section 601 of this title authorizes the exercise of consumer credit con- 
trols in line with the provisions of a World War II Executive Order (No. 
8843, Aug. 9, 1941). This power is specifically assigned to the Federal 
Reserve Board, as was done in World War II. The Board has promptly 
proceeded to issue a regulation® establishing minimum down payments 
and maximum maturities on installment sales of certain designated ar- 
ticles (for example, autos, furniture, television sets, and residential re- 
pairs). Currently, fewer items have been designated, and longer maturi- 
ties and lower down payments have been required, than in the last war. 

Other appropriate controls to restrict consumer credit are authorized 
by this provision with a view to reducing the aggregate consumer demand 
for scarce items so that the prices will not increase, and the materials 
needed for military projects will not be drawn into civilian channels. The 
Economic Stabilizer has stated that credit and allocation control are of 
far greater importance in fighting inflation and promoting defense efforts 
than wage and stabilization controls.*? For example, he likens the price 
ceilings to trying to “tie the lid on a boiling tea kettle.” The lid will 
eventually “blow off” unless the “flame is turned down” (heavier taxes, 
credit and buying restricted) or “the kettle moved” (production materi- 
als allocated elsewhere). 

Section 602 of this title authorizes the President to regulate all kinds of 
construction credit. This power has also been delegated to the Federal 
Reserve Board, with instruction, however, to obtain the “concurrency” 
of the Housing and Home Finance Administrator regarding residential 
property. The Board has already issued a regulation covering maximum 
loan or credit values, minimum down payments in cash or property, and 
so forth, for construction begun since August 3, 1950.“ 

This regulation has met with violent protests from the mortgage and 
building industries who see their volume of present operations being sub- 


Reg. W, Fed. Reserve System (Oct. 2, 1950), 15 Fed. Register 6630 (1950). 
43 N.Y. Journal of Commerce, p. 1, col. 7 (Nov. 1, 1950). 
44 Reg. X, Fed. Reserve System (Oct. 12, 1950), 15 Fed. Register 6817 (1950). 
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stantially reduced.“ Labor representatives have said that the controls 
discriminate against the poor mam, preventing him from buying homes. 
The Senate Committee report urged that special consideration in issuing 
regulations be given to situatioms where builders “might suffer irreparable 
hardship under an unduly harsh exercise of the real estate credit con- 
trols.” The Act seems to authorize the President to curtail or totally to 
suspend credit for any particular type of construction if found necessary 
to channel all materials and labor into construction of defense plants and 
similar facilities. In supervising such controls, the President is required 
to consider, among other factors: (a) the trend of such credit, (b) the effect 
upon purchasing power and realty demand, (c) the need of sound credit, 
and (d) the need for increased defense production. 

World War II legislation did not provide the President with similar 
construction credit powers. Types of nonessential construction were sub- 
stantially controlled by a WPB “Limitation Order” which included pro- 


visions for “hardship cases” and curbs on arbitrary actions similar to 
those discussed above.“ 


G. MANPOWER CONTROLS 


The manpower problems in World War II did not become serious until 
late in 1942, when the large pool of unemployed became exhausted. For 
example, the army continued to draft 1,000 men per month from the 
Kaiser shipyards, which at the same time had been ordered to speed up 
production. Many war plant employers admitted that they hired three 
men whenever they needed one. 

Although it is not a serious omission, the Defense Act is silent on man- 
power controls. A critical shortage of manpower may soon exist under the 
National Defense Program because of the current high rate of employ- 
ment and the expanding demands of the army, navy, and air force. Prob- 
ably for these reasons, and in spite of the Defense Act’s silence, the Presi- 
dent, in the same order in which he delegated the several specific responsi- 
bilities of the Defense Act to various agencies, ordered the Secretary of 
Labor to “‘meet the labor needs of defense industries and essential civilian 
employment.’’4” The Labor Secretary has proceeded to set up an Office of 
Defense Manpower, patterned after the World War II War Manpower 
Commission. Manpower planning includes manpower priorities, occupa- 

45 12 N.A.M. Law Digest, No. 4, at 65, 76, 77 (Sept., 1950). 

# O’Brian and Fleischmann, op. cit. supra note 11, at 2. 


47 DPA § 601; see also Dept. of Labor’s General Order No. 48, Oct. 3; 1950; see statement 
of “Essential Activities and Critical Occupations,” Aug. 20, 1950. 
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tional deferments, timely adjustments of labor disputes, relaxation of 
state and federal laws when necessary in particular cases, and channeling 
of workers into essential production. 


H. LEGALITY OF ABOVE GOVERNMENTAL ECONOMIC POWERS 


Whether the standards fixed by Congress in this Act are sufficiently 
definite to validate the general delegation of authority to the President 
would be a troublesome question if World War II decisions did not exist.“ 
It has now become evident that the changing supply situations and rapid 
developments in military weapons justify general delegation of authority. 

In World War II, Congress believed that the constantly changing and 
emergency nature of the defense efforts made it feasible for the President 
to exercise his priority and allocation powers through any agencies he 
might care to create. Under the present National Defense Program, about 
which Congress is thinking in terms of longer range, a desire to see that 
the established agencies handle the power is evident. However, the Presi- 
dent is given authority to establish new agencies‘ and he is specifically 
required to establish a separate agency to administer the price and wage 
stabilization controls when price and wage controls are generally imposed 
over a substantial portion of the national economy. The President has 
reflected Congress’ present intention in his first Executive Order by as- 
signing the responsibilities under the Defense Act among the established 
agencies of the Executive Department. 


II. AVOIDANCE OF DISCRIMINATION AND BIAS 
A. JUSTIFIABLE DISCRIMINATION 


The only difference in the judicial and moral connotation of fairness 
during time of peace and time of war is that in the latter military demands 
justify a favored assistance to essential persons and plants.*° An airplane 
manufacturer is favored over a manufacturer of juke boxes in allocating 
materials, making defense loans and granting relief from price ceilings. 
This is deemed fair and not unjustly discriminatory because it is 
absolutely necessary to defense efforts. Nor is it considered discrimina- 

Steuart & Bros. v. Bowles, 322 U.S. 398 (1944); Bowles v. Willingham, 321 U.S. 503 
(1943); Yakus v. United States, 321 U.S. 414 (1943); United States v. Curtiss-Wright Corp., 
299 U.S. 304 (1936); Hampton & Co. v. United States, 276 U.S. 394 (1927). 

4 DPA § 403. 

s° O’Brian and Fleischmann, op. cit. supra note 11, at 20. Thus in § 402 (c), the President is 
required to give due consideration to the national effort to achieve maximum production in 
furtherance of the objectives of this Act. A specific example of this in World War II was that a 
Pee proestew wen eared & tn eee anne Serer wee Orme een Sees Or 

export. 
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tory in time of emergency to allow higher profit margins for the produc- 
tion of essential items; unequal margins are regarded as justifiable since 
they induce greater production. 

Section 402 (f) of the new Defense Act authorizes the President to pro- 
vide exemptions from price and wage ceilings for any materials or serv- 
ices, or transactions therein, or “types of employment” where it is found: 
(x) that such exemption is necessary to promote the national defense, or 
(2) that the application of such ceilings, or stabilization of such types of 
employment, is unnecessary to effectuate the purposes of the Act. Ac- 
cording to the report of the Senate Committee,™ the purpose of this sub- 
section “‘is to permit minor adjustments of inequalities in order to effectu- 
ate the purposes of the bill and is not intended to permit the elimination of 
price or wage controls on an arbitrary basis in any area of controls.” 

This section is built on the precedent of World War II actions when the 
OPA exempted various scarce metals and chemicals from the ordinary 
price control provisions.” The OPA’s actions in this respect were not 
criticized, for all recognized the extreme importance of inducing the great- 
est possible production of these items. This section also relates to the pro- 
vision of the Defense Act discussed earlier® authorizing the govern- 
ment to purchase certain “strategic materials” in such ways as to pro- 
vide greater incentives to producers. 

As before, the concept of fairness must be applied continually to every 
government control in order to avoid discrimination between all persons 
and firms in each category of essentiality. Fairness in classifying firms ac- 
cording to essentiality becomes itself a major problem. For example, too 
great a degree of discrimination in favor of the military and against 
civilian services has always been a threat. NPA’s initial rating system® 
may be used as a grab bag by the armed services; there is nothing to pre- 
vent the defense department from earmarking materials for military or- 
ders too far in advance, thereby reducing civilian production long before 
such reduction would otherwise be necessary. 

“Tf war should come again,” Donald Nelson once warned,® “I cannot 

5* Senate Committee on Banking and Currency, Sen. Rep. No. 2250, 81st Cong. 2d Sess. 
38 (1950). 

5? Tbid. 

83 DPA § 303 (a). 


4 Authorities cited notes 20 and 47 supra; also see Chicago Journal of Commerce, p. 1 
(November 13, 195°). 


55 Authorities cited note 10 supra. 
86 New York Journal of Commerce, p. 4, col. 1-2 (Oct. 3, 1950). 
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urge too strongly that at least one or two civilians who are charged with 
industrial production should be vouchsafed all of the Army’s require- 
ments, not after they have been formulated but during the process of 
formulation. This, I maintain, is one of the most indisputable impera- 
tives concerning the relationship between civilian and military agencies.” 

To some extent the architects of the present National Defense Program 
have heeded this warning in placing a civilian, the Chairman of the Na- 
tional Security Resources Board, as the top coordinator of the whole pro- 
gram. In addition, the Council of Economic Advisers shall “furnish guides 
to the agencies .. . in promoting balance between defense and civilian 
needs.’’S? 

Also, to see that the justifiably favored orders of the military are not 
borne unequally by producers, NPA recently issued Order M-1 which 
limits the percentage of rated orders for certain types of steel which a 
producer is required to accept.** This order attempts to provide an equi- 
table distribution of priority orders among all steel producers in order to 
maximize production and to reduce disruption of normal distribution to 
a minimum. One section of the order provides that if any person having a 
military contract is unable to place a rated order due to these percentage 
limitations, the NPA will arrange to assist such persons in locating other 
sources of supply. It is believed that this order will establish a pattern 
for other orders covering scarce materials soon to be issued. 

One method of avoiding discrimination during World War II was the 
practice formulated by the WPB of insisting that all orders and regula- 
tions contain a statement of the standards to be followed in their ad- 
ministration. For example, instead of requiring each individual producer 
of farm machinery to apply for a quota of production, the order stated on 
its face that each producer was permitted to manufacture a specified per- 
centage of his production in a selected base period. In this way, discrimina- 
tion and secret preferred treatment were avoided. When the standards 
could not be fully set forth in the order because of inability to formulate 
them with sufficient definiteness, the administrative record which was 
prepared and filed in connection with the issuance of every order was re- 
quired to describe in considerable detail the problem which the order was 
designed to solve, the general purpose of the control and the methods and 
policies of administration which would be followed. No order was issued 


57 Authority cited note 20 supra, § 803. 
8 NPA Order M-1 (Oct. 12, 1950), 15 Fed. Register 6911 (1950). 
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without such a written justification.» This World War II practice has 
now become the law.® 


B. SPECIAL HARDSHIPS 


In addition to the category of discriminations that are justifiable for 
military purposes, the enforcement of broad regulations may cause special 
hardship cases to arise. The Act anticipates and provides specifically for 
some of these situations. In addition, provision is made in more general 
terms for meeting those situations which can not be specifically an- 
ticipated. An example of the first case is a provision which places a floor 
on prices for agricultural commodities and further provides that process- 
ors of these commodities must be allowed a “generally fair and equitable 
margin.” This provision relates, for example, to cotton mills which may 
have their own manufacturing margins squeezed too tightly should the 
price of raw cotton rise considerably without proportionate changes in 
the ceiling price on cotton cloth. 

An example of the second type of case is a provision with respect to 
price ceilings. This requires that the President “shall make appropriate 
provision to prevent hardships and inequities to sellers who have bona 
fide contracts in effect on the date of issuance of any such regulation or 
order for future delivery of materials in which seasonal demands or nor- 
mal business practices require contracts for future delivery.” While 
some observers have stated that this provision protects cotton-mill 
operators who must buy raw cotton at higher prices in order to perform 
contracts already made for future delivery, this provision would seem to 
protect any seller who does business in this way. 

Another example of the second type of case is a provision which requires 
the President to give consideration to the following factors in adjusting 
ceilings: “(s]peculative fluctuations, general increases or decreases in 
cost of production, distribution, and transportation, and general in- 
creases or decreases in profits earned by sellers.’”* 


5° O’Brian and Fleischmann, op. cit. supra note 11, at 39-40. 


S° DPA § 402; what some observers claim is an unjustifiable discrimination is that pro- 
vision [§ 402 (d) (2)] which provides that no wage, salary, or other compensation “shall 
be stabilized at less than that paid during the period from May 24, 1950 to June 24, 1950, in- 
clusive.” No similar limitation is prescribed with respect to prices for the President need only 
*‘consider” the above period in fixing price ceilings. Consequently, it will be possible for the 
President to fix, or “roll-back” price ceilings as of one base period and stabilize wages as of 
another. 


& DPA § 402 (d)\(3). 
6 DPA § 402 (d) (1). 6 DPA § 402 (c). 
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Examples of “special hardship” claims under the allocation controls 
are: (1) claims that on basis of insufficient amount of raw material al- 
lotted to a claimant firm it cannot economically operate its plant a full 
work week and must therefore start discharging employees; (2) claims that 
a particular base period named in an allocation order—granting each firm 
a percentage of this base period’s use by such firm—is unfair for this par- 
ticular claimant because he would not be in business during this period 
or had abnormally low business during that period; (3) claims that new 
equipment at great expense was installed just prior to the allocation order 
and now it cannot be used because of lack of sufficient raw material. 

“Unfair base period” claims were reduced somewhat in World War II 
when “limitation” orders were introduced which forbade the use of cop- 
per, for example, in the manufacture of certain listed articles. This ap- 
proach recognized that the only permanent solution to materials scarcity 
was to reduce permissible demand to the size of supply. The allocation job 
would be substantially reduced in size and complexity, and normal chan- 
nels of distribution could be relied upon to accomplish a major part of the 
task. This principle proved sound. Orders like that controlling aluminum® 
later revised the tactic, but not the basic approach, by providing that 
aluminum could be used only in the manufacture of articles appearing on 
a list attached to the order. 

One difficulty with this approach was that to a certain extent it shifted 
shortages from one material to another, since orders did not prohibit the 
manufacture of a nonessential article, but merely prohibited the use of a 
specified material in its manufacture. As soon as aluminum was banned, 
copper became scarce. From copper the demand shifted through various 
forms of steel, zinc, lead and finally into woods, plastics and paper, each 
manufacture effecting maximum substitution for the scarcer materials in 
his particular product. 

Prohibiting the manufacture of nonessential items will have to be fol- 
lowed more broadly to conserve the manpower, since in the present pe- 
riod, manpower is expected to be a scarce item. This is part of the rea- 
son for the recent issuance of M-4 by the NPA prohibiting nonessential 
construction.” It is important to note in this order a provision allowing 
application for adjustment if the applicant can show “an unreasonable 


** O’Brian and Fleischmann, op. cit. supra note 11, at 32; 6 Fed. Register 5394 (1941). 
$s 7 Fed. Register 539 (1942). 

% Note 20 supra; DPA § 6or. 

* NPA Order M-4 (Oct. 27, 1950), 15 Fed. Register 7209 (1950). 
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hardship upon him not suffered generally by others in the same trade or 
industry.” This provision seems to lay down a proper test for handling 
hardship cases under the principles already discussed. 

In connection with these hardship cases, it is also important to bear in 
mind that the defense program offers opportunities for manufacturers to 
convert their plants into defense work, giving them financial and other 
aid® as reviewed above. 


C. AVOIDANCE OF BIAS 

It has become particularly important in periods of emergency that all 
changes in the social and economic order be brought about democratical- 
ly, with full opportunity for discussion and vote; changes should not be 
effected under the veil of emergencies. If government administrators allow 
their bias to be reflected in wartime economic controls, the whole pro- 
gram will be seriously undermined. This bias may assume the form of 
political favoritism for members of the party in power, favoring expansion 
of certain economic practices with discrimination against opposing prac- 
tices, and favoring development of certain basic social-economic prin- 
ciples. 

Examples of how the new Defense Act has attempted to prevent exer- 
cise of bias are the requirements that: (a) wage stabilization controls shall 
be consistent with the Labor Management Relations Act of 1947;” 
(b) business practices shall not be changed except where necessary to 
prevent circumvention or evasion of controls;’ (c) trade and brand 
names and grade labeling shall not be restricted;” (d) no standardization 
shall be accomplished except where no practicable alternative exists;” 
(e) no price ceilings shall be imposed on classes of commodities that were 
not “in general use in the trade” prior to such order.” 

Further protection from bias is afforded by the provisions which permit 
an injunction to be obtained against enforcement if a regulation can be 
shown to be arbitrary or capricious’ and which require the Attorney- 
General or the FTC to make surveys for Congress determining whether 
the defense controls are tending “to eliminate competition, create or 
strengthen monopolies, injure small business, or otherwise promote un- 
due concentration of economic power.’’’s 


% DPA § zor. 

% See Conference Committee Report No. 3042, 81st Cong. ad Sess. 35 (Aug. 31, 195°). 
%” DPA § 402 (g). 7 DPA § 402 (h) (4). 

™ DPA § 402 (h) (1). ™ DPA § 408 (b). 


™ DPA § 402 (h) (2). DPA § 708 (e). 
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A cardinal rule for limiting the operation of bias might be to alter nor- 
mal business practices to the smallest extent possible and to challenge 
each change on its absolute necessity. It is suggested that this rule be used 
as a guide by the NPA in the exercise of its wide powers as well as by the 
other agencies described above.” Business advisory committees’’ should 
examine all controls with the same principles in mind. 

Of course, it must be observed that the above illustrations on how the 
new Defense Act seeks to prevent bias results also in forcing upon the 
economy a certain rigidity. This is undoubtedly true and leads to the pre- 
vention of certain changes that would be desirable from the public point 
of view and might even strengthen the defense program. However, these 
desirable changes are not the task of the defense agencies. Public confi- 
dence in the whole defense program would be undermined if these agencies 
attempted any changes not of an absolute military necessity. The most 
that the agencies and the business advisory committees might do is to 
point out to Congress changes believed to be desirable for the economy 
both in time of peace and war. 

Many standardization provisions in World War II controls—inaugurat- 
ed because of the absolute necessity of conserving materials and speeding 
production—have been continued voluntarily without change since the 
war as desirable from the point of view of lower prices and smaller in- 
ventory risks. 

Desirable changes such as spreading the heavy concentration of power 
in certain industries, altering of various methods of distribution, requiring 
certain forms of grade labeling for public protection, and so on, should all 
be approached only through direct legislation on these specific matters. 
While in World War II, the WPB scarcely received any criticism on this 
subject, the OPA caused considerable complaint. One severe example was 
a report of the Select Committee to Investigate Executive Agencies” 
which recited examples of how the OPA had violated the will of Congress 
in causing changes in business practices. 

One final example of this aspect of our problem: The President is au- 
thorized by Title ITI’ to “install additional equipment, facilities, proc- 
esses, or improvements to plants, factories, and other industrial facilities 
owned by the United States Government” and to install government- 
owned equipment in such plants or facilities owned by private persons; 

% Note 20 supra. 77 DPA § 701 (b) (ii). 

7 H.R. Rep. No. 862, 78th Cong. rst Sess. 11 (Nov. 15, 1942). 

19 DPA § 303 (d). 
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the only limitation on such power is that its exercise “will aid in the na- 
tional defense.” There seems to be no doubt as to the President’s power to 
convert existing government-owned plants to the production of items 
which could readily be supplied through contract arrangements with 
private companies if, in the President’s judgment “national defense”’ 
would be aided. Similarly, where plants or facilities had been requisi- 
tioned, the President presumably could install the additional equipment 
necessary to permit the production of any and all items in competition 
with private industry. However, one restriction to such move might be 
the statement in the Declaration of Policy that these powers be exercised 
“within the framework, as far as practicable, of the American system of 
competitive enterprise.”’** 

It must be said here that that phrase “‘so far as practicable” could offer 
a convenient guise for exercising the three forms of bias mentioned above. 
In general, the powers and limitations set forth in the Defense Act do not 
themselves appear to afford any plain opportunity for discrimination or 
bias. However, vigilance must be exercised on the part of an active citi- 
zenry to see that this phrase is strictly applied.* Legal decisions have held 


8e DPA § 2. Senate Committee on Banking and Currency [Sen. Rep. No. 2250, 81st Cong. 2d 
Sess. 13 (1950)] recognized that the authority granted the President could be used to socialize 
the economy but expressed the intention, however, that it should “‘not be used to accomplish 
purposes, however meritorious, which bear no relation to national defense. Your committee 
expects that careful attention should be given in exercising these powers to assure that their 
exercise will be so confined.” 

The language in these price-ceiling provisions is almost identical with that contained in 
the Emergency Price Control Act of 1942 about which the Select Committee to Investigate 
Executive Agencies had the following to say in 1943 [H.R. No. 862, 78th Cong. rst Sess., 
11-12 (Nov. 15, 1942)]: 

“Section 2(b) of the act is the prohibition against the powers of the Administrator to compel 
changes in business practices. Notwithstanding this provision, the Office of Price Administra- 
tion has gone about at will causing changes in business practices, cost practices and distribution 
practices by its regulations and orders. As far back as June 1933 a bill was introduced in 
Congress having for its purpose the setting up of standardization and grade labeling. Suc- 
cessive attempts were made both in the House and Senate to enact legislation of this character 
but each time the Congress rejected such proposals. Instead of the officials of the Office of 
Price Administration making an effort to interpret the statute in accordance with the intent 
of Congress, they set about interpreting the law to give them the power to require standardiza- 
tion and grade labeling of commodities. By the promulgation of Maximum Price Regulation 
No. 306 this policy was put into effect covering packed food products. Later by the promulga- 
tion of regulation 339 the Office of Price Administration required grade labeling of hosiery.” 

& First, it is used to modify the statement in the Declaration of Policy that the controls shall 
be exercised “within the framework of the American system of competitive enterprise.” It 
then appears in the second “declaration of policy” which begins the price and wage stabiliza- 
tion section of the Act. It is used here to modify the statement that the authority shall be 
exercised with “full consideration and emphasis” on various factors including “the mainte- 
nance and furtherance of the American way of life.” 

A similar phrase “to the extent practicable” is used in the requisition section provided for 
giving the former owner of any requisitioned personal property an opportunity to reacquire it. 

As noted, the phrase introduces the important Section 4o0t (c) of the price and wage stabiliza- 
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that this phrase means “that which may be done, practiced, or accom- 
plished, that which is performable, feasible, possible.’’™ 










































D. FAIR SHARE—-SMALL BUSINESS—NEW BUSINESS 


A provision of the Defense Act that may cause considerable legal ar- 
gument and speculation is the section* requiring the President, in alloca- 
ting any scarce material, to make a “fair share” available in the normal 
channel of distribution for “business” if a “significant dislocation of the 
normal distribution in the civilian market” is effected. The President is 
also required to give due regard to the needs of new business. 

Although it is included in a section which deals with special aid to 
small business, this provision appears quite properly to apply to all busi- 
ness enterprises of any size. The term “fair share” is nowhere defined, 
although the expression is used elsewhere in the Act.** Aside from the 


tion provision wherever the President is authorized to give “‘due consideration to comparable 
prices, rentals commissions, etc.” in issuing controls. 

The word “practicable” is also used in the provision prohibiting the President from stand- 
ardizing any materials or services unless “no practicable alternative exists for securing effective 
price control with respect to such materials or services.” 

Next the phrase is used in the requirement that the President “advise and consult with, 
and establish and utilize committees of representatives or persons substantially affected by 
“the price and wage stabilization regulations.” 

The phrase is used in that provision which requires the President to allocate through the 
normal channel of distribution a “fair share” of critical materials to the “civilian market” 
having also a “‘due regard” to the needs of new business. 

One observer has noted that the Defense Production Act of 1950 is “a noble document 

. . [which] comprises about 16,000 words. It is majestic not merely in verbiage, however, but 
in vastness of objective and the profundity of its philosophy.” It is important, however, that 
the principles of the Act (discussed herein) be not allowed to slip away through a sometimes 
rather faithless escape clause, “‘so far as practicable.” 


% Beck v. Bd. of Comm’rs of Shawnee Cty., 105 Kan. 325, 182 Pac. 397 (1919). 


8s DPA § 701 (c) reads: “Whenever the President invokes the powers given him in this 
Act to allocate, or approve agreements allocating, any material, to an extent which the Presi- 
dent finds will result in a significant dislocation of the normal distribution in the civilian 
market, he shall do so in such a manner as to make available, so far as practicable, for business 
and various segments thereof in the normal channel of distribution of such material, a fair 
share of the available civilian supply based, so far as practicable, on the share received by such 
business under normal conditions during a representative period preceding June 24, 1950, 
and having due regard to the needs of new businesses.” 


84 The question of what is a “fair share” must first be answered adequately. It is nowhere 
defined. The term “fair” is actually used nine times in the Defence Act. It appears six times 
in the requisitioning provision relating first to the limitation that other means of obtaining 
property on “fair and reasonable terms must first have been exhausted,” and then with refer- 
ence to the “fair value” of the real or personal property so requisitioned. 

The term is next used, along with the word “equitable,” to describe the effect any proposed 
ceiling must have upon “sellers and buyers of such material or service and to sellers and buyers 
of related or competent materials and services.” This requirement is repeated in the next sec- 
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reference to “‘new business,” the basic purpose of this provision seems to 
be to assure some share of the allocated materials to the “normal chan- 
nels of distribution.” In World War IJ, price ceilings and other controls 
often made it advantageous for producers to “integrate” their whole oper- 
ation from the raw material to the ultimate consumer. For example, 
textile mills, producing unbleached so-called “greige goods,” purchased 
finishing firms so that their goods in the greige could be sent directly to 
their new finishing branches, finished, bleached or processed in various 
ways, and then offered at higher prices to the trade. Industrial customers 
who normally purchased the unfinished goods from the mills were forced 
either to buy the unnecessarily finished goods at higher prices or to do 
without such goods. The above provision is expected to assure that a fair 
quantity of the greige goods will be delivered to industrial customers. In 
spite of new integration between mills and finishers, the industrial cus- 
tomers will obtain their goods from their “normal channels of distribu- 
tion,” that is, the greige goods mills. 

During debate on the Act in Congress, it was contended that this pro- 
vision would prove so difficult to administer as to defeat the major pur- 
poses of the Act.** Whether these charges will prove to be true must, of 
course, await actual operations under the Act. In accord with the prin- 
ciple of avoiding discrimination and bias, it is recognized that during 
major military defense efforts small business enterprises must be given 
special aid in order to preserve their relative position in the national 
economy. 

World War II experiences indicated that in time of shortages and actu- 
al or threatened inflation small business enterprises frequently find them- 
selves at a serious disadvantage. They cannot so easily hire expeditors 
to get scarce materials and often cannot readily convert to essential work 
in a defense economy. Small business cannot so easily follow the govern- 
ment regulations which are issued at such a time. These and other prob- 
lems were recognized by World War II agencies early in the war and pro- 
vided for in 1942. Most of the provisions now appear in the new De- 


tion as follows: “Any regulation or order under this title shall be such as in the judgment of the 
President will be generally fair and equitable. . 

The whole expression “generally fair and equitable” is again used in describing the “mar- 
gin” to be allowed the processor of agricultural commodities. The final use of the term is in 
the “fair share” section discussed above. 

*s The Defense Production Act of 1950, 12 N.A.M. Law Digest, No. 4, at 68, 77 (Sept., 1950). 


% 56 Stat. 357 (1942), 50 U.S.C.A. § rror, 1112 (Supp., 1950); § 1112, repealed 61 Stat. 449 
(1947), 50 U.S.C.A. § 1101, 1112 (Supp., 1950). 
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fense Act,*’ which seeks to encourage small business in the following ways: 
it provides for special governmental efforts to provide them with full in- 
formation on the Act; it requires that business advisory committees in- 
clude representatives of small business and non-trade-association mem- 
bers; it provides for especially expeditious handling of requests and ap- 
plications. 

The only reference to “new business” in the Defense Act is in the com- 
plicated provision discussed above requiring the President to allocate fair 
shares of critical material through normal channels of distribution, “‘hav- 
ing due regard to the needs of new business.’”** The ‘“‘new business” be- 
ing considered here is new, civilian business. 

In the best democratic tradition, the law recognized that even in a rigid 
war economy the opportunity ought to be allowed for private persons to 
start new enterprises. However, in World War II when the military de- 
manded more of a scarce material than could be spared from civilian needs, 
the remaining portion for civilian users was not divided so as to provide 
for new enterprises. ‘New business” should be provided for only when 
supply has caught up with military demand. It was this point of view 
which brought about the War Mobilization and Reconversion Act of 
1944.*9 

Bearing in mind that the new Defense Act envisions a kind of partial 
mobilization for the American economy for many years to come, provid- 
ing for the needs of new business becomes most important. In this con- 
nection, the World War II years scarcely provide any parallel. World 
War II experiences do provide cases where the “new business”’ provisions 
can be easily abused. For example, individuals claiming to desire to enter 
the burlap bag manufacturing business sought and obtained small but 
valuable quantities of scarce burlap for their alleged “new business.”’ The 
burlap was promptly resold at high prices; such action, of course, deprived 
established bag manufacturers of the burlap necessary to meet the needs 
of their customers. It is therefore strongly suggested that the NPA set up 
controls with respect to new business to see that applicants desiring to 
speculate on their scarce materials are deprived of allocations. 


E. ENFORCEMENT AND APPEAL PROCEDURES 
The principle of avoiding discrimination and bias is particularly im- 
portant in the enforcement of economic controls and allowing for appeals 
therefrom. 


87 DPA § 701 (a), (b). 8 DPA § 701 (c). 
89 58 Stat. 785 (1944), 50 U.S.C.A. § 1651-1667 (Supp., 1950). 
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A cardinal principle in the development of the enforcement activities 
of the WPB in World War II was that no individual should be punished 
for noncompliance in the absence of a showing of wilful violation or gross 
negligence amounting to wilful disregard of the regulations.®* At least 
some of the regulations were extensive and complicated and were fre- 
quently misunderstood. However, the WPB believed that it could fairly 
require business concerns to familiarize themselves with the regulations 
and orders applicable to their particular operations. With the increase in 
the quota type of controls, the WPB recognized that where a concern 
exceeded its quota, out of fairness to others in the industry, a compensat- 
ing adjustment should be made, even though the violation was the result 
of an honest mistake. This adjustment, made through what was known as 
a ‘suspension order,’’ deprived the violating firm of a whole or a portion 
of the controlled material for such time as necessary to equal the amount 
of the material that had been used in excess of the quota. 

Appeals from, and enforcement procedures under, government con- 
trols offer a wide range for the concept of “fair play.’’ Special provisions 
in the new act allow the filing of a protest to a price ceiling and require 
that the appropriate agency grant or deny the protest within thirty days 
of such filing.* There is then a right to appeal to the Emergency Court of 
Appeals (created in World War II) which will decide whether the control 
is “in accordance with law or is arbitrary or capricious.” 

It is believed fully recognized that an undue delay in an appeal is a 
practical equivalent to a denial of relief. The NPA initial allocation orders 
all contain appeal provisions recognizing the right to complain against a 
discrimination not required by the exigencies of the law.®* The ‘‘ Watchdog 
Congressional Committee’”’** provides another means of appeal. 

It is evident that the NPA and other defense agencies will draw upon 
the experience of the WPB which found that one method of obtaining 
maximum fairness in the administration of controls was the formal organi- 
zation of an appeals procedure applicable to all regulations and orders. 
A distinction must be kept in mind between appeals from an order, and 
appeals from special authorizations granted under the order itself. For 


%* O’Brian and Fleischmann, op cit. supra note 11, at 52-54. 

* DPA § 407 (a). 

% DPA § 408 (b). 

% NPA Order M-1, §20.8 (October 12, 1950), 15 Fed. Register 6911, 6915 (1950). 
94 DPA § 712. 

6 O’Brian and Fleischmann, op. cit. supra note 11, at 40744. 
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example, an order covering material X may have a provision that no per- 
son may have more X in inventory at any time than his highest inventory 
during 1940 and another provision that no person may accept delivery 
of more than one ton X at any time without obtaining specific permission 
of the WPB on a prescribed form. The first provision is for an appeal, 
while the second merely outlines a method of administering the order. 
However, if the initial application under this second provision is denied, 
the request for reconsideration constitutes an appeal. 

World War II experience indicated that different standards and pro- 
cedures were appropriate to the two cases. The second case, really a task 
of allocation, called for expert technical knowledge, quick decision, and 
occasional ruthlessness if war production goals were to be met. But in the 
determination of the first type of appeal—for example in deciding whether 
the 1940 period was an abnormal period for the appellant in the first case 
above—technical knowledge was not so important; what was needed was 
a full consideration of the merits of the individual case and a decision that 
was as fair to the appellant as the interests of the war effort would permit. 

The WPB found it impossible to formulate more specific standards for 
action of the appeals board than the simple statement that the board re- 
lieve cases of unusual and individual hardship. Since many orders were 
issued in World War II, it was not possible to predict beforehand the par- 
ticular kinds of hardship which might be created or to prescribe rules for 
resolving cases before they arose. Standards continually emerge from ex- 
perience however. For example, a three-months inventory limitation may 
seem perfectly fair to an industry generally, but when it appears from a 
large number of appeals that a year’s supply of certain material must be 
obtained and stocked at one season of the year, it becomes obvious that 
the regulation needs amending. 

The record of the WPB Appeals Board can not be said to lay it open to 
a charge of administrative despotism. In a two year period from July, 
1942, it heard and disposed of 42,559 appeals. Of these, 38,065 were 
granted either in whole or in part.” 








III. Sanctiry or CONTRACT 

The priority and allocation powers of the Defense Act, the requisition 
power, the price and wage-stabilization powers and, to a certain extent, 
the consumer and real estate credit controls are often necessarily exer- 
cised in such a way as to alter otherwise binding commitments in private 


% O’Brian and Fleischmann, op. cit. supra note 11, at 44. 
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contracts between individuals or between an individual and his govern- 
ment.°’ 

It is generally recognized that considerable and frequent disruptions 
in private contractual arrangements could play havoc with our whole 
private enterprise system.* The right of an individual to contract with 
another and rely upon his performance is believed to be an essential 
part of a free enterprise system and is therefore a principle that must be 
preserved to every extent possible. 

In respect to preserving the sanctity of contracts, it is submitted that 
the new Defense Act is no more drastic than the World War II provi- 
sions. Furthermore, other developments described below indicate a 
stronger determination to adhere to this principle than was demonstrated 
in World War II. 


A. LAW OF UNRECOVERABLE LOSSES IN MILITARY OPERATIONS 

The commandeering of private property and the juggling of contracts 
by government during wartime has a long history. The injured parties 
frequently attempt later to lick their wounds in court, but often to no 
avail.%? 

Uncompensable losses from wartime operations have largely fallen 
within the common-law principle that private property may be destroyed 


by government authority without compensation when such action is 
necessary to insure the public safety.*°° The Fifth Amendment, which 
prohibits the taking of private property without just compensation, is not 
a limitation on this sovereign power. Losses from contract defaults caused 
by wartime regulations are a prominent example of this class of cases. 

World War II brought an unparalleled disturbance of ordinary con- 
tract relations. The unique economic and military situation today may 
result in a more gradual development of a strong military defense pro- 
gram without considerable disruption of private contracts. 

The common-law principles were that, in the absence of a stipulation 
in a contract relieving a party in case of war, the existence of a state of 
war was itself no excuse for a breach of contract and the defaulting party 

9? Frey, Contractual Problems of War and Peace, 30 Va. L. Rev. 1 (1943). 

* Frey, Unrecoverable Losses in Wartime Operations, 24 B.U.L. Rev. 57 (1944). 

» Frey, Contract Defaults and Cancellations in Wartime, 38 Ill. L. Rev. 167 (1943). 


tee For a review of court decisions on contract defaults arising out of World War II, see 
Smith, War’s Aftermath in Law, 71 A.B.A. Rep. 282 (1946); Millett, World War IT: The Post- 
Mortem Begins, 61 Pol. Sci. Q. Rev. 321 (1946); Kronstein, Effect of War on Long Term Con- 
tracts, 35 Geo. L.J. 429 (1946); Schroeder, Impact of the War on Private Contracts, 42 Mich. 
L. Rev. 603(1944); McNair, Legal Effects of War (2d ed., 1944). 
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had to pay full damages." While peace was considered normality, its 
continuance was not an implied condition of all contracts. But there were 
two situations which did excuse defaults and place more of the loss upon 
the party not in default. 

The first of these was a governmental act or order that made the 
promised performance impossible or illegal. An example would be a WPB 
“L” order which prohibited the delivery of items to certain persons re- 
gardless of a prior contract; another would be a price regulation which 
nullified a sales contract because the price was higher than that permitted 
by the regulation. But impossibility in law is by no means coextensive 
with impossibility in fact. 

The second situation covers cases in which defaults were also excused 
where the governmental act or order substantially deprived one party to 
a contract of the benefit for which he had bargained. An example would 
be the effect of the tire rationing order on a tenant under a lease which 
restricted the premises to the sale of tires. However, extreme hardship, 
such as a sharp increase in the cost of performance by reason of war or in- 
creased difficulty in performance, is no excuse for default. 

Classically, the two situations above are known as “impossibility of per- 
formance’’ and “frustration of purpose.”’*** Of course, in neither of the 
situations is the default excused where there is a “contributing fault” on 
the part of the defaulting party. 

The reported cases arising from the wartime regulations reaffirm the 
above-mentioned common-law principles."*? Most of these cases deal with 
the return of deposits and of items traded in for products the delivery of 
which became prohibited. In another type of case, the buyer contracted 
to buy rayon when his inventory of rayon was already at the maximum 
permitted by the WPB. The Court held that since the contract was not 
illegal when made, the seller could recover damages for the buyer’s refusal 
to accept delivery, for the buyer could have sold enough of his inventory 
to take delivery or he could have assigned the contract to a third party; 
or could have appealed to the appropriate government agency for relief.** 

**t Authorities cited note 100 supra. 

 Thid. s Ibid. 

4 Federated Textiles, Inc. v. Glamour Girl, Inc., 265 App. Div. 252, 38 N.Y.S. 2d 493 
(1942) (buyer’s failure to act constituted a contributing fault). For common-law principle of 
private property being destroyed for purpose of public safety, see Campbell v. United States, 
266 U.S. 368 (1924); $I Sharp v. United States, 191 U.S. 341 (1903); Hawaii v. Honolulu Planta- 
tion Co., Ltd., 34 Hawaii 859 (1939). For cases on the suspension or dissolution of performance 


of a contract, see Atlantic Steel Co. v. R.O. Campbell Coal Co., 262 Fed. 555 (D.C. Ga., 1919); 
Black & Yates v. Negros-Philippine Lumber Co., 32 Wyo. 248, 231 Pac. 398 (1924); see 
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B. ““EXCULPATORY CLAUSE” OF PRESENT DEFENSE ACT 
While the social justification of a legally binding contract is to prevent 
wasteful controversy between the parties, its commercial advantage is 
that by its terms the parties believe they have settled upon each other 
the various burdens of financial risks involved in the agreement and that 
they therefore pursue their other business functions accordingly. 
However, the public urgency of a military defense program sometimes 
requires the government to disrupt such contracts; the means by which 
this may be done is specified by Section 707 of the Defense Production 
Act of 1950: 


No person shall be held liable for damages or penalties for any act or failure to act 
ting directly or indirectly from his compliance with a rule, regulation, or order 

issued pursuant to this Act, notwithstanding that any such rule, regulation, or order 

shall thereafter be declared by judicial or other competent authority to be invalid. 


Except for one difference, this provision is the same as appeared in the 
World War II statute and was known as the “exculpatory clause.’”**> The 
term “‘act’”’ is used above, whereas earlier provisions contained the term 
“contract default.” This change would seem to indicate that tort claims 
as well as contract claims are to be embraced by the revised “exculpatory 
clause.” 

Congress’ intention in enacting this provision may be understood in 
the light of the common-law rules relating to war already discussed. A 
manufacturer’s failure to fill an order carrying no preference rating 
where his entire output had been sold on rated orders has been held 
excused as a true instance of common-law impossibility, without regard to 
the possibility that his plant might have been expanded. Congress be- 
lieved in World War IT, however, that the case of a producer who altered 
his plant’s facilities to obtain war orders, perhaps as an escape from filling 
less profitable nonwar contracts, might constitute a “contributing de- 


generally 6 Williston, Contracts §§ 1957-8 (rev. ed., 1938). On the frustration doctrine, see 
Federal Sign System v. Palmer, 176 N.Y. Supp. 565 (1919); Rest., Contracts § 288 (1932); 
general discussion in Pedrick & Springfield, War Measures and Contract Liability, 20 Tex. L. 
Rev. 710 (1942); Deibler v. Bernard Bros., Inc., 319 Ill. App. 504, 48 N.E. 2d 422 (1943) (lease 
providing for auto showroom and garage and for no other purpose held valid). The restraint on 
the war power under the Fifth Amendment is like the restraint on the state police power im- 
posed by the Fourteenth Amendment. Hamilton v. Kentucky Distilleries & Warehouse Co., 
251 U.S. 146 (1919). While there is restraint in theory, actual holdings of invalidity are almost 
nonexistent. O’Rourke, War Powers, 8 Geo. Wash. L. Rev. 157 (1939). See also Brown, Effect 
of Conscription of Industry on Contracts for the Sale of Goods, 90 U. of Pa. L. Rev. 533 (1942); 
War—Effect on Landlord-Tenant Relationship, 12 Brooklyn L. Rev. 120 (1943). 


15 54 Stat. 676 (1940); 56 Stat. 180 (1942). See Blair, Breach of Contract Due to War, 
20 Col. L. Rev. 413 (1920); Dadd, Impossibility of Performance of Contracts Due to War- 
Time Regulations, 32 Harv. L. Rev. 789 (1919). 
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fault.”*** Therefore, to encourage producers to switch to war production, 
Congress enacted the “exculpatory provision,” with the purpose of re- 
stating the rule of impossibility to include the doubtful case mentioned 
above. The “exculpatory provision’’ also embraces the doctrine of “‘frus- 
tration of object.” 

The constitutionality of the “exculpatory provision” may be chal- 
lenged on the grounds that it deprives those adversely affected of property 
without due process of law, and that it is an encroachment by the federal 
government upon the police powers reserved to the states by the Tenth 
Amendment. The first of these challenged may be met by the argument 
that although the Fifth Amendment places a certain limit on the war 
powers, the valid exercise of the war powers extends to all matters related 
to winning of the war and to the employment of all appropriate means to 
wage war successfully.'*? Congress is left with the responsibility of deter- 
mining what are the necessary means for successfully waging the war. As 
for the second objection, it is important to keep in mind that while the 
Constitution forbade the states from passing laws impairing the obliga- 
tions of contract, no specific limitation is imposed upon the federal gov- 
ernment. Such a provision never has been within the police power. Con- 
gress may pass such a law if it is incidental to its constitutional power to 
wage war.’ The exculpatory provision appears, therefore, to be a valid 
exercise of the war power. 

A new provision in the Defense Act, following directly after the above 
quoted ‘“‘exculpatory clause,” prohibits discrimination against priority or 
allocated orders by charging higher prices or imposing different terms."*® 
This should help prevent the abuse in World War II where contractors, 
anxious to be relieved of certain private contracts for various items, sought 
to obtain priority orders from the government for these same items on 
more favorable terms and at higher prices. 

For the obvious reason that the question of proper damages recover- 
able under a defaulted contract is a matter for the courts, the law of the 
particular state involved, and the special effect on that contract of the 
“exculpatory provision,” the several agencies have refused requests to 
interpret the effect of the provision on each particular situation. Many 
settlements may, however, be reached by the application of certain basic 
tests to the various special situations. In what follows are submitted the 

1 Note 104 supra. 

17 Authorities cited note 100 supra. 


‘8 Authorities cited note 100 supra. 1 DPA § 707. 
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basic tests grouped together under what are believed to be the five major 
classes of problems arising from contract defaults during defense efforts: 


1. Defaults after Inability To Secure Materials 

The priority technique applied to the distribution of supplies has made 
it impossible for a large number of sellers and contractors, whose under- 
takings do not justify priority assistance, to secure materials or goods. Un- 
der the wording of the “exculpatory clause,” the seller or contractor who 
is unable to secure supplies because of the priorities or allocation program 
must show that default in performance is ascribed to compliance with 
some regulation or order. That performance was not illegal does not defeat 
the defense of impossibility in other situations, such as where specific 
goods are destroyed. When, as sometimes happens, the priority regulation 
by its terms forbids purchase of the needed material, save on a license not 
obtainable by the defendant, a resulting breach of contract is clearly ex- 
cused by the statute. 

Generally, no problem of causation is presented in any case where all 
of a material or class of goods is entirely allocated to war or essential civil- 
ian production, or exhausted by preference rating. The injured party 
should ascertain whether the defaulted party may not complete the cor- 
tract while still complying with the regulation. All steps permitting com- 
pletion of the contract prescribed by the applicable regulation should be 
exhausted. Failure to exhaust all remedies would constitute a ‘‘contribut- 
ing fault.” The defaulting party must not, of course, be required to go to 
a “‘black market,” for example, to obtain material to complete his con- 
tract. However, if there is in fact some material available for nonessential 
use, and the defendant loses out because of lack of diligence or because he 
is not an old customer of the supplier, a more troublesome question is pre- 
sented. Denial of relief would seem proper. 


2. Defaults after Frustration of Object of Contract 

Extreme hardship, such as a sharp increase in the cost of performance 
by reason of war, or increased difficulty of performance, is not excused. 
Unless a lease expressly limits the usage of the premises or machine to the 
prohibited or substantially restricted purpose, the lessee remains liable. 
Where a lease does not restrict the use of the premises, the “default” may 
be said to result at least as much from the failure of the dealer to utilize 
his premises for a new purpose. The general rule must be that where the 
curtailment operates to leave so insubstantial a quantity of merchandise 
for resale that the beneficial use of the premises have been virtually de- 
stroyed, the tenant is not liable for future rent. The “exculpatory pro- 
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vision” may be said to stretch the common-law rule so as to cover the 
former peripheral cases. It does not seem that a party should be excused 
from default on a long-term lease where, for only the time being, the use 
is restricted and unprofitable. In the past it may have been profitable, and 
later on may again be profitable, so that the tenant should on principle not 
be relieved merely because the premises have temporarily become useless 
to him. 

3. Defaults after Consideration of Partial or Substituted Performances 

Defense measures interfering with performance of private contracts 
may prevent complete literal performance but permit a partial or substi- 
tute performance. Thus a manufacturer may, at the time the prohibition 
order against further production becomes effective, have on hand enough 
goods to fill half of his outstanding contracts. Likewise, on a construction 
project the specified material may be unobtainable but a reasonably ade- 
quate substitute may be available. With respect to a sales contract, it is 
the duty of the seller to deliver as much as possible and prorate the supply 
when there are several outstanding contracts. With respect to substitution 
of material, the same considerations should apply. If the substitution will 


not impose a greater burden on the contractor, the contractee should be 
entitled to insist upon it. 


4. Defaults after Consideration of Suspending Instead of Cancelling Con- 
tract 
The nature of the interference with a contract may in some instances 
suggest that both parties should agree to suspend its operation tempo- 
rarily. In cases of governmental interference with charter parties, con- 
tracts for the sale of unspecified goods and construction contracts, in all 
of which performance is intended to take place over a period of time, the 
possibility of suspension as an alternative to dissolution is presented. The 
formula by which the issue is resolved is that if the interference will be of 











































. such duration that performance thereafter would be substantially dif- 
. ferent from that contemplated by the parties at the time of entering into 
” agreement, then the impossibility effects a dissolution of the contract, 
, and an inordinate delay may be taken presumptively so to alter the char- 
y acter of the undertaking."* When the restrictive measure contains a spec- 
, ified expiration date, as is true of some priority regulations, a special prob- 
» lem is presented. Considerations relevant to solution of the suspension- 
e- "¢ For collection of cases on questions of suspension or dissolution of contracts, see Rest., 
& Contracts § 462 (1932). See duty to give partial performance, 6 Williston, Contracts § 1956 


(rev. ed., 1938). 
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dissolution issue in such a case are the length of time specified for the pre- 
vention, the likelihood that the regulation will be extended, the nature 
of the contract and the probable effectiveness of price control and other 
governmental measures in stabilizing the cost of performance over the 
period involved. 


5. Defaults under Contracts Drawn by Parties Who Contemplated Controls 

With respect to a contract entered into when both parties had a real 
appreciation of the possible interposition of performance-defeating control 
measures, there are several American decisions,"* some ordinary impossi- 
bility cases and some growing out of war-time conditions, where the view 
has been taken that if the performance-defeating contingency is foresee- 
able, failure on the part of the seller or contractor to put an exculpatory 
clause in the contract is fatal, for the defense of impossibility is not avail- 
able under such circumstances. The legal issue, therefore, in this kind of 
situation is whether the contingency of cessation of supply through pre- 
emption by preferred buyers was a commercial risk undertaken in the con- 
tract. The “exculpatory provision” is not limited, however, to contracts 
entered into before the war, and by its terms it is applicable in any case 
where a default results from compliance with a regulation or order. More- 
over, the purpose of the statute, manifestly to stimulate war production 
by easing the pressure caused by an urgency toward the completion of 
nonessential contracts, requires that it be applied without regard to the 
possibility that the contracting parties might have been able to foresee the 
course of the war-production program. The provision applies to both in- 
terstate and intrastate transactions. 

Probably a provision in any contract in which the party promised to 
pay damages if he is forced to default due to some regulation or order may 
be declared illegal and contrary to public policy. All provisions in con- 
tracts dealing with cancellation charges seems to be unenforceable by 
reason of this statute, whether the contract was signed before or after the 
enactment. On the other hand, the “exculpatory provision” does not 
prevent the parties from settling a contract default according to what- 
ever terms are mutually agreeable to both of them. Parties to such de- 
faulted contracts have such questions to settle as the storage charges for 
the prohibited material, or interest at the bank for financing the pur- 
chase or production of the new restricted material. Certainly a manufac- 


11 Cases where performance-defeating contingency is foreseeable: Day v. United States, 
245 U.S. 159 (1917); Berg v. Erickson, 234 Fed. 817 (C.A. 8th, 1916). 
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turer may recover the reasonable value of the parts shipped and accepted 
by his customer or else have these parts returned. 

Where the rules stated above provide no assistance in the settlement 
of a particular financial loss, consideration should be given to provisions 
in the governmental regulations suggesting methods to minimize the 
losses. Governmental regulations are drawn with the purpose of lessening 
contract defaults as much as possible. In many cases, the various orders 
will exempt from the restrictions material already partly assembled, on 
hand, or in transit. Many orders tighten the restrictions gradually, thus 
allowing time for many contracts to be completed. 

Only in special cases will the federal district courts have jurisdiction 
over suits involving the “exculpatory provision.” The Supreme Court 
may review such a case by certiorari after final judgment by the state 
court. 

C. THE GOVERNMENT'S CONTRACTUAL RELATIONS 


It is important to note the role that the government procurement 
agencies can play in the preservation of the sanctity of contracts in this 
matter. For example, the “defense financing powers’ of the new Act™ 
envision the happy fact that mechanisms™* were developed in World 
War II to provide for speed, fairness and finality in the settlement of gov- 


ernment contracts that are terminated. Uniform rules were established, 
“settlement officers” especially trained, a single review board set up. This 
development was seen necessary then for the continued successful pros- 
ecution of the war and also to avoid bankruptcy of industry in the 
transitional and post-war periods. The last few years have seen the es- 
tablishment of uniform procurement regulations that form a basis for 
common procedure and practice covering such matters as contract form 
and clauses, patents, invention and copyright, bonds and insurance, taxes, 
labor and contract cost principles. 

In case of a contract cancellation, the common law provides that the 
contractor may recover the entire contract less the amount of cost saved 
to him by not being required to complete the contract."** Because this 
principle is more liberal in respect to profit than the government is willing 
to permit and because a determination of the profits by court procedure 
or by arbitration always involves delay and uncertainty, the parties have 


112 DPA § 301. 


"13 See Office of Contract Settlement, A History of War Contract Termination and Settle- 
ments (1947); Baruch & Hancock, Report on War and Postwar Adjustment Policies (1947). 


"4 Authorities cited notef113 supra. 
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usually preferred writing into the contract an arrangement which gave 
more certainty. The situation once existed that the prime contractors had 
agreements with the subcontractors which did not contain effective can- 
cellation clauses. Legally, therefore, it was possible for a subcontractor to 
recover against the prime contractor for termination of the subcontract 
in an amount exceeding that which the contracting officer for the govern- 
ment would approve for reimbursement to the prime contractor. 


D. ANTICIPATION OF SUDDEN DEFENSE EFFORTS 


If major defense efforts and attending controls must increase in fre- 
quency for the United States (until world law is developed or the 
burden of keeping the peace is spread more equally), our own private 
enterprise system is threatened unless some means is achieved of writing 
long-term contracts of sufficient certainty and simplicity under such con- 
ditions. Tragic as it is, the old common-law concept of ‘peace as a nor- 
malty” in the making of contracts must now be modified so as to nar- 
row, if possible, that greatly widening class of ‘‘unrecoverable losses in 
wartime operations,” also known as the “fortunes of war.” 

To prevent wasteful controversy over future contract defaults through 
economic controls, it is suggested that provisions be included where pos- 
sible in contracts which will: (1) provide what the parties shall do in the 
event of some future interference, as for example, specifying expressly the 
duties to complete performance under a contract where a control makes 
the promised course of performance impossible (for example, partial or 
substituted performance); (2) provide for temporarily suspending per- 
formance in certain events but permitting written notice of cancellation 
by either party at any time; (3) specify in rental and service contracts the 
precise “‘object” of the contract and the degree of frustration which will 
permit cancellation; (4) provide in purchase contracts a clause permitting 
cancellation if “at the date of receipt” of goods acceptance will place the 
buyer in violation of a government regulation or action relating to inven- 
tory restrictions. 

The question of making forward contracts is naturally presented. Can 
long-term deals now be made with any assurance that there will be no loss 
if price curbs intervene? What is the status of contracts for delivery after 
a price ceiling order? In answer to these questions, look at the following 
situations. 

Case 1: X contracts to deliver merchandise to Y at 25¢. Before de- 
livery, Washington sets a rolled-back price ceiling of 23¢. 

Since the interpretation of contract law differs by states, a specific 
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answer is difficult here. In general, it would seem that the courts will 
rule that X has an option to deliver the goods at 23¢, or to renounce the 
agreement altogether. 

As a practical matter, if the terms other than price are agreeable to X, 
he can carry out the transaction. If the collateral terms aren’t ‘agreeable, 
X is in a position to claim that the price was the heart of the contract, so 
it’s void. Y wouldn’t have this option; in effect he loses the chance to sew 
up a source of supply for an indefinite period of time. 

Case 2: P contracts to deliver merchandise to Q for 25¢. The price rises 
to 30¢ and then Washington sets a ceiling at 29¢. 

In this case, courts ought to be reluctant to release P. In case 1, X would 
lose if he sold to Y or to another buyer, but in case 2, P would gain by sell- 
ing at 29¢ to someone else. Courts are not likely to let him take a free ride 
on the ceiling. 

Case 3: C and D agree to open price, as of delivery. Washington rolls 
the price back so that C would deliver at a loss. In this situation there is 
no hope for C, except by a government order. As discussed above, the 
Defense Production Act permits the President to prevent hardship to 
sellers caught with such contracts for future deliveries, but only where 
such deliveries are normal or demanded seasonally. 

Case 4: Before the Korean development, A contracted to sell goods to B 
for delivery at a date which is now approaching. Many sellers are caught 
with such low-priced, pre-Korea contracts. A general price roll-back to 
pre-June 24 levels is the only hope for such sellers. 

Some sellers report that they have been able to arrange amicable adjust- 
ments of the contract price on the basis of mutual good will and volun- 
tary arbitration. 

In making contracts today, buyers will want fixed prices, sellers will 
prefer escalator price clauses. In any case, both parties should consider 
the contingency that a price order may be issued by Washington before 
the delivery date. A clause may provide that all but price terms will re- 
main in force; or both parties may be given an option to set the con- 
tract aside. 

The several suggestions above, regarding contract making with govern- 
ment controls pending, reflect the type of arrangements made early in 
World War II. 


IV. ENCOURAGEMENT OF VOLUNTARY CONTROLS 


The strength of democracy is in the degree of voluntary control its 
people are willing to exercise both individually and cooperatively in meet- 








256 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ing their common goals. While the Defense Act gives the President power 
to provide for mandatory regulations, it contemplates accomplishment 
of its objectives in the first instance through voluntary agreements and 
programs by various segments of the economy.™* Consequently, proce- 
dures have been established to provide anti-trust protection for co-opera- 
tive action undertaken at the request of the President."® 

The new Defense Act goes beyond any previous statute in urging volun- 
tary actions. “Voluntary action” by “business, agriculture, labor and 
consumers” to meet one or more of the objectives of the Act are to be 
encouraged by the President.” Any “‘ voluntary programs” developed to 
this end may be approved by the President for anti-trust exemption, and 
a specific procedure is set up to protect the voluntary participants. 

These provisions are concerned solely with co-operative “action” of a 
voluntary nature by classes of individuals and not with the field of volun- 
tary action by single individuals or firms—so important in any program, 
governmental or otherwise. Actions of individual concerns produce no 
fears of anti-trust suits and require no blanket or statutory provisions. 

Only after Pearl Harbor, when thousands of manufacturers individually 
and promptly converted to war work, and thousands of workers sought 
out defense jobs, was the vast, military production program assured of 


™5 DPA § zor. 
"6 DPA § 708: 


(A) The President is authorized to consult with representatives of industry, business, 
financing, agriculture, labor, and other interests, with a view to encouraging the making 
by such persons with the approval by the President of voluntary agreements and pro- 
grams to further the objectives of this Act. 

“(B) No act or omission to act pursuant to this Act which occurs while this Act is in effect, if 
requested by the President pursuant to a voluntary agreement or program approved 
under subsection (a) and found by the President to be in the public interest as con- 
tributing to the national defense shall be construed to be within the prohibitions of the 
antitrust laws or the Federal Trade Commission Act of the United States. A copy of 
each such request intended to be within the coverage of this section, and any modifica- 
tion or withdrawal thereof, shall be furnished to the Attorney General and the Chairman 
of the Federal Trade Commission when made, and it shall be published in the Federal 
Register unless publication thereof would, in the opinion of the President, endanger the 
national security. 

“(C) The authority granted in subsection (b) shall be delegated only (1) to officials who shall 
for the purpose of such delegation be required to be appointed by the President by and 
with the advice and consent of the Senate, unless otherwise required to be so appointed, 
and (2) upon the condition that such officials consult with the Attorney General and 
with the Chairman of the Federal Trade Commission not less than ten days before mak- 
ing any request or finding thereunder, and (3) upon the condition that such officials 
obtain the approval of the Attorney General to any request thereunder before making 
the request. For the purpose of carrying out the objectives of Title I of this Act, the 
authority granted in subsection (b) of this section shall not be delegated except to a 
single official of the Government.” 

117 DPA § 708. 
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success.™* In the present defense effort, there exist still further opportuni- 
ties for individual voluntary action in seeking out defense orders, in vol- 
untarily reducing inventories of scarce materials, in refusing to speculate 
on scarce items, in offering to expand production facilities, in reducing 
nonessential construction, and so on. 

“Voluntary programs” in which groups of individual firms agree to bind 
themselves to follow certain ends are very similar to NRA programs.” 
These co-operative, voluntary programs have several advantages, as 
compared with compulsory, governmental controls seeking to accomplish 
the same ends; they do not stimulate bureaucratic growth in government 
and departments; they produce a measure of greater freedom and win 
more public support. On the other hand, the danger of cartelization in 
these voluntary programs is always great. 

At this point, it is proposed to discuss three aspects of this principle of 
encouraging voluntary actions. These are: (1) voluntary programs that 
affect the economy; (2) voluntary assistance by business men in helping 


to guide controls; (3) voluntary participation in factual studies and aiding 
in understanding of the controls. 


A. VOLUNTARY PROGRAMS 


Previous experiences with voluntary actions have to some extent been 
disappointing. In World War II, the system of voluntary priorities was 
rapidly abandoned. Early in February, 1941, OPM (predecessor of WPB) 
began ordering the machine-tool industry to observe priorities. As of this 
writing, high-tenacity rayon producers are attempting to work out with 
the NPA a voluntary allocation plan. A voluntary steel allocation plan is 
already under way. Each steel customer feels that his own supply prob- 
lems are unique and deserve preference. The list of steel users seeking 
priorities is growing daily. Further pressure is in sight, for many in- 
dustries are organizing committees to promote larger steel deliveries. 
With the list growing so rapidly, however, the voluntary allocations pro- 
gram of the steel industry is endangered, and it may become unworkable. 
Freight-car builders, coal operators, steel container manufacturers, fur- 
nace builders, pipeline operators and cabinet makers are only a few of the 
users seeking more steel. 

The chief difficulty in any such program is the question whether actions 
thereunder will not be regarded later as anti-trust violations. The anti- 

«8 O’Brian and Fleischmann, op. cit. supra note 11, at 5. 


119 48 Stat. 195 (1933), declared unconstitutional in Schechter Poultry Corp. v. United 
States, 295 U.S. 495 (1935). 
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trust exemption provision of the Act is built upon the experience of World 
War II where the WPB General Counsel approved a considerable number 
of voluntary programs.” What is new is that the FTC will also be advised. 

It must be emphasized that the necessity for the exercise of caution 
exists, lest the overzealous efforts of government officials and business- 
men, co-operating in such programs, carry the operation beyond the pre- 
scribed limits and into areas not protected by the immunity. Experiences 
under NRA and World War II controls offer many examples which war- 
rant such caution. 


B. INDUSTRY ASSISTANCE TO GOVERNMENT 


Where encouragement of voluntary action by government or “jawbone 
controls” fail to meet defense objectives, the next step, of course, is to 
impose compulsory controls. Such controls, however, can be substantially 
tempered by the assistance of industry, labor and consumer groups by 
advising government agencies regarding such controls. In this connection, 
business advisory committees have been developed through two world 
wars and during various peacetime projects of national importance.™ 
These committees constitute one form of voluntary effort and bring ex- 
perienced business advice to the government agencies. 

In respect to price and wage controls, the Defense Act requires the Pres- 
ident to consult with “representatives of persons substantially affected 
by” controls.™ This would seem to include labor groups as well as indus- 
try. As respects all the controls, the Act requires a “fair representation 
for independent-small, for medium, and for large business enterprises, for 
different geographical areas, for trade association members and non- 
members, and for different segments of the industry” on these “business 
advisory committees.’’*’ This provision embraces substantially the policy 
of the WPB during World War II. 

™° Under the World War II statute, voluntary programs were announced in the Federal 
ier as required under the present act. For example, these were some of the subjects 
in World War IT: No. 2 (use of asphalt or tar products on roads); No. 4 (production and dis- 
tribution of newsreels); No. 5 (jewel-bearing manufacture); No. 12 (proposed co-operative 


venture of eight firms in production of aviation gasoline). See Gerge, Anti-trust Enforce- 
ment in War and Post War Period, 12 Geo. Wash. L.Rev. 371, 377-82 (1943). 


11 DPA § 701 (b) (ii): 


“Such business advisory committees shall be appointed as shall be appropriate for pur- 
poses of consultation in the formulation of rules, regulations, or orders, or amendments 
thereto issued under authority of this Act, and in their formation there shall be fair repre- 
sentation for independent small, for medium, and for large business enterprises, for different 
geographical areas, for trade association members and nonmembers, and for different segments 
of the industry.” 


1 DPA §404. 183 DPA § 701 (b) (ii). 
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The Act also attempts to assure industry consultation™ by requiring 
that all regulations issued ‘‘must be accompanied by a statement that in- 
dustry representatives, including trade association representatives, have 
been consulted.” The specific Congressional instruction to consult trade 
association officers is new, and evidently reflects greater recognition of 
the assistance trade associations can give in providing statistical data 
about the particular industry. It constitutes a challenge to co-operative 
groups within industry to provide substantial assistance to projects in 
the public interest. 

Where voluntary co-operative action has been frustrated by what the 
President calls “‘a few chiselers” in an industry and compulsory controls 
are required, then representative advisory committees can help to guide 
the controls along the best possible course.“ These committees must 
constitute a true cross-section of the industry. 

In World War IT, the industry advisory committees proved to be an 
instrument of great value in making price controls both effective and rea- 
sonably equitable. The committee members provided valuable expert 
help. It is of importance, therefore, to attempt to gauge to what extent 
similar committees will be permitted to operate under the new Act. 
Under the 1942 Act,™ the committees had a very definite status and were 
self-governing under the general OPA regulation No. 13. Their establish- 
ment could be requested by the industry, and upon proper showing of rep- 
resentation the Administrator was required to appoint the committee. 
Once appointed it had statutory power to organize and conduct its own 
meetings. 

The OPA statute gave an industry committee power to make recom- 
mendations to which the Administrator was required to give considera- 
tion. The provisions in the present Act are quite different. Reference to 
such committees and references to consultation with industry represent- 
atives appears not in a single well-integrated section but in several scat- 
tered subsections.’ 

What powers will industry committees have? To what extent will their 
efforts receive recognition at the administrative level? This is answered 


14 DPA § 402 (c). 


™5 President Truman, Radio Address of Sept. 9, 1950. The President said: ‘But controls 
will still be necessary in some cases where voluntary individual action is not enough or where 
the honest majority must be protected from a few chiselers.” The steel industry’s representa- 
tives are still strongly claiming at this writing that they can accomplish the Act’s objectives 
through voluntary action. 


"8 56 Stat. 23 (1942). 7 DPA §§ 402, 404, 701 (b) (ii), 709. 
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in part by a section dealing with administrative procedure applicable to 
the entire Act.™* It would appear that the President or his delegated au- 
thority may by-pass committee consultation by a finding of “‘impractica- 
bility” or a situation contrary to interest of the “national defense.” In 
this connection NPA Regulations 1 and 2 (already issued) both state 
that: 


Consultation with industry representatives in advance of the issuance of this regulation 
has been rendered impracticable by the fact that the regulation affects all trades and 
industries.”9 

Therefore, it seems that the role of industry committees in the develop- 
ment policies under this new Act is not clearly defined. Committees, as 
such, are provided for but not as in the industry committee section of the 
Price Control Act of 1942. Industry is given no right to request such com- 
mittees, nor are they self-governing under the terms of the statute. There 
is the limited statutory requirement and their recommendations be given 
consideration by the Administrator but he need not consult the committee 
if he deems it “impracticable” or not in the interest of the national 
defense. 

On the other hand, as pointed out above, the statute provides that in 
connection with wage and price controls the committees shall be repre- 
sentative of “persons substantially affected by regulations or orders issued 
thereunder.” This language would permit the appointment of labor and 
consumer representatives as well as representatives of the business in- 
terests involved. This is consistent with numerous public statements 
which have appeared that labor would insist upon representation “‘on the 
ground floor” of any wage or price control agencies. What is more en- 
couraging in the Defense Act is that in addition to the rather vague pro- 
visions for industry advisory committees, there are other provisions en- 
visioning the assistance of individuals of “‘outstanding experience and 
ability without compensation” and the employment of “experts and con- 
sultants for organizations thereof.’”**° 

Apparently these provisions are intended to give the President com- 
plete freedom to recruit competent persons to assume responsible posi- 
tions in the administration of the Defense Production Act. Presumably 
such appointees “without compensation” would not need to sever their 
private business connections in order to perform public service. Thus this 
section should make it much easier to secure capable and experienced men 
to serve in the administration of the Act. 

18 DPA § 701 (b). 

9 Authorities cited note 10 supra. 13° DPA § 710 (a), (b), (c). 





















FREEDOM UNDER THE DEFENSE ACT OF 1950 


C, FULL INFORMATION ON CONTROLS 


It seems clear that voluntary support of governmental objectives can 
be more easily secured by frank revelation of all the facts making the 
various controls necessary. This is really only one result of the general 
tenet that the advancement of democratic government depends upon an 
enlightened and fully informed public. 

The new Defense Act recognizes this vital aspect in various ways. As 
in World War II, the law requires that regulations and orders be ac- 
companied with a statement of the considerations involved in their issu- 
ance.*** A joint congressional committee is set up to “make a continuous 
study of the programs authorized by this Act.”’** The President is au- 
thorized to require reports and to insist upon record keeping by business 
firms.'s3 Where price ceiling protests are denied, the President must reveal 
the ground on which such decisions are based and “‘any economic data 
and other facts” of which official notice was taken."*4 

A special problem in World War II was the “blizzard” of forms, ques- 
tionnaires and reports. In December 1942, the Congress ordered the 
Budget Bureau to “clear” all papers going to industry with a view toward 
simplifying and reducing the amount of necessary factual data needed.** 
There is evidence that this same control will exist under the national de- 
fense program. 

It is important to remember that wartime controls do not follow the 
same pattern in each war, and vigilant scrutiny must be maintained. In 
World War I, wheat was the first important commodity subjected to price 
regulation and one of the first to be put under use controls. In World War 
II, prices of wheat were one of the last put under controls, and there were 
no use restrictions upon wheat until March 1946. (The difference statisti- 
cally was that there was a large excess supply of wheat during most of 
World War II.) 

Factors to be considered with the new controls are that the increased 
defense expenditures during 1950 are not expected to exceed three per cent 
of national production, and possibly fifteen per cent the next couple years 
—this in contrast to World War II’s military program which absorbed 
131 DPA § 402 (c). 
1 DPA § 712 (b). 
33 DPA § 705. 144 DPA § 407(a). 


88 Budget Bureau Clearance data; see Wilkie, Legal Basis for Increased Activities of 
Federal Budget Bureau, 11 Geo. Wash. L. Rev. 265 (1943). 
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one-third of the country’s production."** Today America’s total manu- 
facturing capacity is fifty per cent greater than it was ten years ago. 

Certainly vital to all democratic processes are procedures designed to 
bring all individuals to a full understanding of the purposes and contents 
of each control and confidence in its efficacy. Too often, resentment at 
governmental regulation is the result of a lack of understanding of the 
necessity of the action being taken. The importance of a full explanation 
was appreciated in the case of the first copper allocations order in World 
War II. The press release issued at the time referred to the order as “‘the 
most far-reaching action of its kind yet taken” and gave in some detail 
the reason for the order. The current monthly demand and supply situa- 
tion was given as well as estimates for a year ahead, with an explanation 
of the other steps which were being taken to expand the supply and to 
curtail the less essential use of copper.*?’ 

A special safeguard to arbitrary actions of the governmental agencies is 
the above mentioned provision setting up a “‘watchdog’’ congressional 
committee, the Joint Committee on Defense Production.'** It provides 
another source of appeal by various groups who will seek changes in the 
controls issued. 

Presumably, therefore, the committee will be vigilant to prevent some of 
the administrative abuses of discretion, which arose during the last war,'* 
and also provide a forum for those who might feel they are being dis- 
criminated against in the application of rules, regulations and orders is- 
sued under authority of the Act. 

Analysis of this final aspect of the principle of encouraging voluntary 
participation in the meeting of common goals has been appropriately 
summarized by General Eisenhower: 

But in the cutting edge that is the armed forces, we have only a partial strength. The 
nation’s economy, the skill of its workmen, its mass production and the ability of the 
average citizen to comprehend world issues are just as important. The basic struggle 


of our time—of the human against the state—is going to be won for our side only if we 
live by the truth and base our campaign on truth."4* 


136 At time of passage of the Act, the estimate was only 3-15% of the total production 
per year for military. See Chicago Journal of Commerce, p. 1 (Nov. 13, 1950), with regard to 
an NPA evaluation of all industries consuming critical materials. Compare American Eco- 
nomic Mobilization: A Study in the Mechanism of War, 55 Harv. L. Rev. 427 (1942). 

437 O'Brian and Fleischmann, op. cit. supra note 11, at 31. 


138 DPA § 712. 


139 See Baruch, American Industry in the War (1941). 


14° See article in N.Y. Times, p. 44 (Sept. 27, 1950). While our nation’s peaceful and un- 
selfish intentions with the other nations of the world need gonsiderable clarification by word 
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SUMMARY 

While it is difficult to remain calm in an atomic era where world law 
and justice are unfortunately still in adolescent stages, there remains a 
duty to work diligently to maintain democratic principles during the 
military efforts that necessity forces upon us. Encouragement can be 
found in the valuable World War II experiences where these democratic 
principles were maintained and, also, in the numerous provisions of the 
new Act (and initial steps thereunder) which declare strongly the intent 
of Congress to safeguard these principles as part of “the maintenance and 
furtherance of the American way of life.” The principles we have ex- 
amined here are the keys to a successful defense program. 

But our “national defense” program cannot rest upon the idea of mili- 
tary defense alone. In the very exercise of these democratic concepts 
analyzed herein, it is not enough for individuals to say that this program 
will prevent communism from spreading. Beyond defense, democratic 
peoples seek a unifying idea of a free world order, creating in all individu- 
als a greater sense of common purpose. Thus, a fifty year era of develop- 
ment might be possible and be infinitely less costly than a five year era 
of total war. 


and deed, it seems equally important that we work hard on the home front to maintain our 
country’s vigorous democratic 

We can prevent our country from becoming a “garrison state” in the strict sense of that 
term—and we can be a true “arsenal of democracy.” There is much precedent in strengthening 
democratic processes even during gigantic military operations affecting our whole economy. 
For example, in spite of the stress and strain attendant upon the great internecine conflict 
then raging, President Abraham Lincoln sponsored legislation improving the Court of Claims, 
saying, “It is as much the duty of Government to render prompt justice against itself in favor of 
citizens as it is to administer the same between private individuals.” See Lincoln’s Annual 
Message to Congress, submitted Dec. 3, 186r. 





COMPARATIVE LAW IN LEGAL EDUCATION 


Joun N. Hazarp* 


OMPARATIVE law is much in the news. The Association of 
American Law Schools has held a summer institute to discuss the 
subject of its teaching, and another is planned.’ The first printing 

of a casebook on the subject has just occurred.” Several other comparative 
law casebooks are being used in mimeographed form.’ An International 
Committee for Comparative Law has been organized under the auspices of 
UNESCO,‘ with eleven national committees as members.’ Three more 
national committees await only formal establishment to be admitted. 
The American Foreign Law Association has expanded its membership and 
qualified as the representative of comparative law specialists in the 
United States on the International Committee.’ 

The International Bar Association gave much of the agenda of its third 
conference in London last July to the subject of comparative law,* and in 
cooperation with the International Committee for Comparative Law, de- 
voted one day to the subject of comparative law in legal education. The 
Third Congress of Comparative Law, held in London last August, brought 
together the comparatists of most of the world, and provided an agenda 
with ninety-five subjects of discussion.’ 


*Professor of Public Law, The Russian Institute, Columbia University. 

* The record of the first institute is available as “Summarized Proceedings of the Institute 
in the Teaching of International and Comparative Law Held under the Auspices of the Associa- 
tion of American Law Schools, August 23-September 4, 1948.” 

* Schlesinger, Comparative Law, Cases and Materials (1950). 

3 For example, Rheinstein, The Law of Torts, Cases and Materials from Common Law and 
aan “ea Countries (1947), and Hazard and Weisberg, Cases and Readings on Soviet Law 

1950). 

4For statements concerning its activities, see 1 International Social Science Bulletin: 
UNESCO, No. 3-4, at 91 (1949), and 2 ibid., No. 1, at 144 (1950). See also 2 Revue Inter- 
nationale de Droit Comparé, No. 2, at 328 (April-June, 1950). 

5 Belgium, France, Germany, Greece, Guatemala, Haiti, Italy, Nicaragua, Peru, United 
States, Uruguay. 

* Brazil, Mexico, United Kingdom. 

7 See American Foreign Law Association, Bulletin (Spring, 1950). 

* See International Bar Association, Third International Conference of the Legal Profes- 
sion, London—igth-26th July, 1950. Programme. (1950). Documents of the conference are 
available at the Office of the Secretary General, 501 Fifth Avenue, New York, N.Y. 

*See Académie Internationale de Droit Comparé, Questions Inscrites au Programme du 
Troisiéme Congrés International de Droit Comparé, Londres, 31 Juillet-5 Aodt 1950. (1950). 
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An incomplete list of cases involving matters of foreign law in American 
courts has recently been published to show that fifty-six decisions have 
been rendered in the field in the federal and New York courts during the 
last year.*° The International Law Association with a long record of world 
congresses will add ‘Comparative Law” to its title and give added em- 
phasis to this aspect of its work. The American Bar Association has re- 
stored a Comparative Law Division to its Section of International and 
Comparative Law and has revitalized the work of the Division. Compara- 
tive law is being taught in twenty-six law schools in the United States," 
and many of these are now uniting in a plan to publish an American 
Journal of Comparative Law, probably beginning in 1951. 

A record of this character has excited considerable interest. Not only 
legal scholars but practitioners as well are showing concern. Outsiders 
have begun to ask what is afoot, and why such interest. A stocktaking is 
perhaps in order to determine where the subject now stands as a discipline 
in the law school curricula and where it may be expected or required to 
progress in the future. This paper is intended as a contribution in that 
direction. 

THE PRACTICAL APPROACH 

Few law school deans have yet been sufficiently concerned with com- 
parative law to think of the subject as more than a scholarly embellish- 
ment in the catalogue of those who are rich enough to afford it. One emi- 
nent dean some ten years ago told the author, perhaps facetiously, that 
comparative law was of little value except to add a scholarly touch to a 
footnote in a law review article. 

As a result of the attitude of the deans, the necessity of making a place 
for comparative law on practical grounds has been uppermost in the minds 
of those who believe that the subject has a place in the curriculum.” The 
utilitarian approach seems to have motivated the author of the first 
printed casebook in comparative law.'* This new book devotes its first and 
final thirds to the types of problems in foreign and comparative law which 
can be expected to confront the American practitioner. Judicial decisions 
are reproduced to indicate the difficulties to be expected in proving foreign 
law, and specific questions which arise most frequently are presented in 
detail. Thus, the materials discuss techniques of proof of foreign law such 

*°See American Law Association, Bulletin (Spring, 1950). 


: Ars Stevenson, Comparative and Foreign Law in American Law Schools, 50 Col. L. Rev. 
13 (1950). 
3 See ibid., at 614. 


"3 Schlesinger, op. cit. supra note 2. 
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as the use of official declarations of what the law is, and the conduct of 
direct and cross examination of foreign-law experts. The specific fields of 
law selected for treatment are contracts, agency, corporations, and con- 
flict of laws. Any practitioner having clients engaged in international 
trade, or owning shares in foreign corporations requiring administration 
upon the client’s death knows that these questions are not academic: They 
are a very real part of the practice in many law offices of New York, 
Boston, Chicago and San Francisco, and even of law offices in the smaller 
cities which have become manufacturing centers with an export trade or 
homes for first generation Americans. 

Similar practical considerations have led to the giving of courses in the 
commercial law of civil law countries. The teacher of such a course be- 
lieves that the student can be expected to meet some of the problems dis- 
cussed in the course when he graduates.‘ He is fitted to correspond intel- 
ligently with his colleagues in Brazil or France and to have a better chance 
of success in avoiding pitfalls than his brother at the bar who knows only 
about the common law. 

A similarly practical use of the materials of foreign law and the com- 
parative method is to be found in the field of administrative law. In the 
field of public corporations the experience in the United Kingdom is be- 
coming increasingly well documented," and the experience of the USSR is 
extensively discussed."* While both countries espouse a nonprivate enter- 
prise program, their experience with state-owned industry is revealing to 
those who consider problems of management in those spheres in which the 
government—state or federal—has taken its place even in the United 
States. 

The administration of housing during periods of shortages can be stud- 
ied to great advantage with materials from the experience of Germany 
after the first World War, or England and the USSR, both of which have 
faced severe shortages. Students who may be expecting to prepare them- 
selves for a place in any of the legal departments of government agencies 
can profit from such materials quite as well, if not better than if they were 
required to concern themselves with estates in land or the administration 
of wills with which they will never be concerned. 

%4 For example, the courses in Columbia and New York Universities based upon the com- 
mercial law of civil-law countries, discussed in Stevenson, op. cit supra note 11. 


*5 See for example, 21 Political Quarterly No. 2 (April-June 1950), devoted to Nationalized 
Industries in the United Kingdom, and Robson, Nationalized Industries in Britain and France, 
44 Am. Pol. Sci. Rev. 299 (1950). 


"16 See 1 Gsovski, Soviet Civil Law, Chap. 11 (1950). 
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A less practical reason is widely espoused for some of the other courses 
which appear in law school curricula. While actually less directly prac- 
tical, the reason for these courses is nevertheless such as to require 
classification under the rubric “the practical approach.” It is main- 
tained that a course in the comparative approach to law aids the 
common-law student in comprehending his own system of law better 
than would otherwise be possible if the student never stood aside 
and viewed it from the vantage point of a system of law entirely foreign 
to it. Thus, the student who faces the law of torts as developed in 
the common-law countries may be able to reconsider the rule relat- 
ing to the duty to act and the inroads that have been made upon it 
with a fresh approach when he considers the law on the subject in Eu- 
rope.’? The reason for the preservation of the doctrine of consideration in 
the law of contracts may be questioned when the civil law, which purports 
to do without it, is considered. The concept of individual ownership of 
property by each spouse takes on clarity when compared with the com- 
munity property concept of the civil law. 

By studying differing treatment of familiar questions the student is ex- 
pected to ask himself why a rule has developed, and in so doing to fix the 
rule firmly in mind. He also is believed to do more. He is believed to de- 
velop his own reasoning process so that he passes beyond the level of the 
parrot to the level of the thinking being. He experiences some of the ex- 
citement claimed for the study of the “‘Great Books,” long espoused by 
the University of Chicago’s Chancellor. With the Great Books course the 
student is led through the thinking process of a Euclid, a Newton or a 
Galileo in the conception of a theory that is now taken for granted in the 
usual classroom. He asks himself how the frontiers of knowledge have been 
pushed forward and thus develops the feeling that frontiers can be pushed 
forward and are not comprised of immutable principles which must be ac- 
cepted on faith and which thereafter provide the corners of his world. The 
student of comparative law can expect the same return from his facing of 
common-place problems as if they were new and from following the 
reasoning of the civil-law lawyers in devising rules to meet them. 










THE THEORETICAL APPROACH 


The student who has reviewed the practical questions of international 
trade, or the understanding of the rules of the common law relating to con- 
sideration or contributory negligence, will usually not stop with the prac- 


7 See materials in Rheinstein, op. cit. supra note 3, at 82. 
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tical question of the rules. He will pass over into the realm of legal theory. 
He will begin to ask the larger question of the function of law itself. Some 
of the students of a particularly philosophical bent will ask about the na- 
ture of law when they have questioned its function. At this point compara- 
tive law becomes a tool in the teaching of legal philosophy. 

It is as a tool for the teaching of legal philosophy that comparative law 
has found its place in some law schools.'* Sometimes the course is called 
“law and society” or “jurisprudence,” and the fact that it is the com- 
parative study of law is left for the student to discover as he progresses. 
This is the theme of the monumental casebook of Simpson and Stone’? and 
of the course in jurisprudence at California.” 

Comparative law, with its nondescript title and reputation as a subject 
for advanced scholars alone, can be brought before many students when 
placed in the subject matter of the more familiar courses mentioned. This 
can be done to an even greater extent when these courses are made com- 
pulsory as is becoming the situation in several schools. The nature and 
function of law becomes of interest to the student who sees for himself 
that different schools of law have reached different conclusions on a prac- 
tical problem because of their differing conceptions on this score. 

Some teachers have argued that the advantages of the comparative ap- 
proach in teaching should not be confined to the course on jurisprudence 
but extended to all courses in the law school. It has been said that time is 
so limited and resistance of students so great in many schools that no 
single course in comparative law can be expected to reach more than a 
handful of men and women. In consequence the teachers of common-law 
subjects should be given instruction in the approach of foreign systems to 
the subjects with which they are concerned.” Presumably, a teacher who 
knows the other approaches to torts or contracts or sales will incorporate 
remarks flowing from his meditation upon the differences or similarities 
he has found, which will prove stimulating to the student and cause him 
also to meditate on the function and nature of law. Comparative law will 
have served its purpose indirectly, but more effectively than has been pos- 
sible with the direct approach, because more students will be subjected to 
its influence. 

%8 See Ehrenzweig, Teaching “Integration”—A Comment on Law and Society, 2 J. Legal 
Education 359, 361 (1950). 

*9 Simpson and Stone, Cases and Readings on Law and Society (1949). 


2° A paper on the subject was read at the International Bar Association’s meeting in Lon- 
don, 1950. 


** Thid. 
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The suggestion that comparative law be introduced indirectly met with 
such acclaim at the 1950 London sessions of the International Bar Associa- 
tion and the International Committee on Comparative Law that a resolu- 
tion was proposed urging the establishment in each law school of a chair 
for the instruction of members of the faculty in that aspect of foreign law 
which pertains to the fields with which they were primarily concerned. 
While the resolution carried the meeting, it failed in the House of Deputies 
of the International Bar Association for lack of sufficient information upon 
it. Nevertheless, the presentation of the resolution succeeded in putting 
before the profession a desirable way of utilizing the field of comparative 
law in broadening horizons in the field of legal philosophy. 


Tue PoLiticaL APPROACH 


Since World War II, the subject of comparative law has been receiving 
increasing attention for another reason, the political one. The preparatory 
committee which met at the UNESCO conference to form an Interna- 
tional Committee for Comparative Law in March, 1949, sounded the key- 
note in its final declaration. The committee declared, ‘‘We are of the opin- 
ion that the legal profession throughout the world owes a duty to the 
peoples from which it springs to unite in an effort to overcome such of the 
tensions and misunderstandings rending the world community as lie with- 
in its special spheres of competence.” The program for action urged 
research, publication and teaching in comparative law as a means of 
achieving these ends. 

To the lawyers from various legal systems and countries assembled at 
the preparatory committee meeting the political purpose of comparative 
law was unification of peoples to the extent possible and elimination of 
tensions arising from differences where those differences were so firmly 
rooted in cultures that unification was unlikely within any foreseeable 
future. 

Under this concept the comparative-law course must be designed in 
part to aid the future practitioner and scholar to participate in active 
movements toward unification such as those currently in progress in 
spheres of commercial law and in the application of rules of conflict of 
laws. The unification effort is not only of value in devising the “ideal” rule 
of law, but it is of value in practice as well, as indicated by the large num- 
ber of practitioners who attend international congresses devoted to the 
subject and the large number of states who support agencies working on 


™ Text of declaration reprinted in part in Schlesinger, op. cit. supra note 2, at 3o. 
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unified codes and statutes.**? The work of unification is already so well 
known that it hardly requires elaboration. In some measure it leads to- 
ward the world of simplified international intercourse which has been the 
goal of the United States since the end of World War II, and which has 
found its reflection on the purely governmental level in such efforts as the 
proposed International Trade Organization designed to eliminate the bar- 
riers created by governments. 

In the opinion of those who believe that world peace can be furthered 
by world trade (and there are many hard-headed business men in the 
United States who hold that view)* efforts to simplify such intercourse, 
by unification of commercial law, would aid considerably in reducing ten- 
sions which can lead to armed conflict. Courses in comparative law which 
prepare the student to meet eventually with those skilled in the move- 
ment for unification and to further its progress along intelligent and in- 
formed lines make useful future private diplomats for the United States. 
Such courses become indirectly instruments of the peace policy of the 
nation. 

Yet all law is not subject to unification, as has been widely appreciated 
in the past few years. Some law is so firmly rooted in the culture pattern of 
a land that it cannot be unified.** Family law is one such field. No one who 
knows anything of the influence of the various religions upon marriage and 
divorce expects that the Islamic and Christian countries will achieve a 
unified system of family law in the foreseeable future. Likewise, the steps 
in criminal procedure in the common and civil-law countries have become 
so firmly embedded in the thinking of lawyers of each system, that it has 
come to be almost unthinkable that the common law would adopt a pro- 
cedural stage similar to the preliminary examination of the civil law, or 
that the civil law would change the character of the judge and deny him 
the right to conduct the trial and interrogate witnesses without relying 
upon the examination and cross-examination of the prosecution and the 
defense. 

Differences in legal systems of deep rooted nature have been known to 


*3 For example, the International Institute for the Unification of Private Law, located in 
Rome. 


*4 A legend, “World Peace Through World Trade,” is cast in bronze over the doorway to 
the International Business Machines Building at 590 Madison Avenue, New York City. This 
theme has also been the subject of advertisements published in the New York Times by the 
Isbrandtsen Line during the summer of 1950. 


*s See David, Le Droit Comparé, Enseignement de la Culture Générale, paper presented to 
International Bar Association (London, 1950), published by Martinus Nijhoff, The Hague 
(1950). For the author’s thoughts on this subject, see Hazard, UNESCO and the Law, 4 Record 
of the Association of the Bar of the City of New York 291 (1949). 
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cause tensions between peoples in the past when a citizen of one country 
comes into close relation with the laws and courts of another country. A 
French citizen who falls afoul of the law in England is subjected to a 
criminal trial, which the French press thinks unfair and which is used to 
inflame public opinion and arouse tensions. A Moslem fails to obtain entry 
into the United States because he has two wives, which are entirely legiti- 
mate in his own country. Scholars have begun to ask whether tensions 
arising out of differences in the law resting upon culture patterns of 
peoples would be so severe if the differences were analyzed. It is questioned 
whether many cases would not be reduced in their danger to peace be- 
tween countries, if citizens of the lands concerned had learned that differ- 
ing rules often result nevertheless in the preservation of principles of hu- 
man rights and dignity which are equally revered in the countries con- 
cerned. 

The problem of comparative lawyers and their courses has been put in 
these words, in a summary record of the comments made by a membx, of 
the committee to form an American Journal of Comparative Law. “He 
[the committee member] believed it important to use the comparative 
method to show the fundamental equivalents and identities. He would 
search for the reason why people have such fundamental equivalents and 
use the comparative method of study as a means of bringing about co- 
operation in political and other problems and thus expediting a growing 
sense of unity of peoples.” This view rests on the opinion that unity of 
peoples does not necessarily require unity of laws, but that unity may 
flow from diversity and the underlying fundamentals which may not be so 
sharply different as they appear to be on the surface. 

This task of comparative-law teaching is almost unexplored to date. 
The Société de Législation Comparée in Paris, to which UNESCO has 
given the task of preparing a study in the field, has commenced with the 
exploratory work necessary. Six questions have been asked of a wide circle 
of legal scholars the world around. These are: (1) Have cases of tension 
been observed in your country which result solely from the existence of 
two different legal systems in the world? (2) In what field of law (adminis- 
trative, civil, criminal procedure) have these cases of tension been mani- 
fested especially? (3) What are their manifestations and their effects? 
(4) Do there exist in your country legal studies concerned with this ques- 
tion? (5) Have judicial decisions touched on the problem? (6) What sug- 
gestions can be made to aid in the planning of the study?” 


** Taken from the text of a circular letter, a copy of which was addressed to the author in 
July, 1950. 
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While little has yet been done with this aspect of comparative studies in 
law, it is obvious that the trend of international law is now requiring such 
study. The treatment of the individual has become of increasing concern 
to the international lawyer with the adoption of a Declaration of Human 
Rights and a Genocide Convention by the General Assembly of the United 
Nations and the prospective adoption of a Covenant of Human Rights, 
which may obtain the binding force of treaty if ratified by a sufficient 
number of states. Nations of the world already find themselves hailed be- 
fore the bar of public opinion if they treat foreigners and even their own 
citizens in a manner thought not to measure up to the standards of justice 
being set by the General Assembly of the United Nations. Eventually the 
transgressor states may be hailed before an international tribunal of 
human rights. 

No one asks that laws be uniform in all states, but rather that minimum 
standards be met, and it is expected that there will be wide diversity in the 
laws which meet the standards. Here is the place at which equivalents 
become important. It is the point at which serious international tension 
can be expected to arise, as it has already arisen over conditions in the 
Union of South Africa, if world opinion comes to the conclusion that 
standards are not being met. Because of the close interrelation between 


comparative and international law in the new phase, students intending 
to specialize in international law must now familiarize themselves with 
comparative law as well, at least when the question concerns human 
rights. Added stimulus has been given to courses in comparative law. 


Tue INSTILLING OF VALUES 


There are those in the United States and elsewhere who despair of any 
unity with the Soviet system, even on matters of equivalent standards of 
treatment of human beings, much less on detailed statutes. It is argued 
that students trained in comparative law can achieve moderate success in 
seeking the unity of peoples in the manner already indicated, but that 
such an eventuality on a world-wide scale is not to be expected in view of 
the fundamental philosophical differences existing between the Soviet and 
non-Soviet sectors of the world. If this be so, the political advantage to be 
gained from the study of comparative law is not to be sought in the 
unification of all peoples through understanding of underlying equivalents, 
but rather in the coagulation and strengthening of a non-Soviet sector 
through an appreciation of the values cherished by the citizens of a given 
group of states insofar as these values are protected through laws, diverse 
as they may be, 
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In reverse illustration of the possibilities, one may point to the Soviet 
law school with its comparative law course entitled “The Law of Bourgeois 
States.” Only recently the purpose of such courses in comparative law in 
Soviet law schools has been restated in the following words, “We must 
know and we do firmly know that all progressive humanity turns its eyes 
not toward the Justinian and Napoleonic codes, but to the Stalin Consti- 
tution and the laws created on its foundation. Our law is the highest type 
. of law, and there is nothing fortuitous in the fact that the people’s democ- 
racies are learning from us, and among other fields, in that of law. It is, of 
course, necessary to know both Roman and contemporary bourgeois law, 
but first of all it is necessary to know Soviet socialist law thoroughly. 
Bourgeois law must be known not in order to borrow its ideals, but so 
that, knowing our own and an alien law, we may perfect our own and ex- 
pose the reactionary, exploiting character of bourgeois law, striking at its 
most sensitive spots.’”? 

The Soviet author who has made this observation indicates clearly that 
comparative law in the Soviet law school serves a political purpose, in 
uniting the Soviet system with those systems recently brought within its 
orbit, and in convincing the Soviet students of the desirability of their 
system of law. It is possible to utilize comparative law in the American law 
schools for the same purpose, namely for perfecting American law and for 
convincing American law students of the desirability of their system of 
law. The field may be broadened to convince citizens of non-Soviet states 
of the preferability of the systems of law which are in effect in those states 
over the system of law in the Soviet sphere of influence. In this way the 
study of comparative law could become an instrument in the current 
ideological struggle by which those who protect the system of law, namely 
the future practitioners, prosecutors, and judges, may develop at any 
early stage in their education an appreciation of the values which their 
system protects and a determination to see that these values are main- 
tained. It is a matter of speculation alone, but who can now tell whether it 
might not have been possible for some of the highest standing men in the 
graduating class of one of America’s great law schools during the depres- 
sion of the 1930’s to have gained an opinion of what the Soviet system 
offered without having to go through the apparent ordeal of discovery as 
the result of membership in the Communist Party. 

If such an approach to the instilling of values be adopted, the student 

27N. V. Kazantsev, Tasks of Scientific Research in the Field of Law, Izvestiya Akademii 


Nauk SSSR, Otdelenie ekonomiki i prava, No. 1, at 36-44 (1950), Eng. trans. in 2 Cussent 
Digest of the Soviet Press, No. 16, at 5-6 (June 3, 1950). 
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will seek in the comparative-law course not only an understanding of the 
principles of the common law as placed in sharp relief by comparison with 
other systems of law, but he will be able to make up his mind as to the 
system he prefers. He will consider the legal principles which seem essen- 
tial to the preservation of a social system designed to maintain values 
which he cherishes. He may then be fitted more adequately than is usually 
the case for a career which is no less imminent than his bread-and-butter 
practice, for what lawyer can now escape the debate in every meeting of 
war veterans or business associates and in every political gathering in the 
country, and even in the drawing rooms in which the rest of his life will be 
lived? With an appreciation of the values he cherishes and of the institu- 
tions which he has come to believe protect them, the future lawyer-citizen 
will know how to pick and choose from among the proposals made to meet 
the social problems of the nation. He need not make himself ridiculous by 
opposing all proposals in ignorance of their prospective effect upon cher- 
ished values. He need not behave like some of his ancestors who opposed 
the establishment of the Federal Reserve System or woman suffrage. As a 
lawyer in his community he will be respected for his opinions, and he must 
be prepared to respond as intelligently as when he is asked by a client how 
to minimize a tax burden or draft a will. 


THE GRADUATE COURSE 


Most of the writing on comparative law in legal education has con- 
cerned the course for students seeking the LL.B. degree or its equivalent. 
It is at the undergraduate level that the challenge has been raised, for at 
that level time is limited and the pressure of the bar examinations so great 
that nothing can hope to find favor unless it can be supported on grounds 
of practicality or on grounds of providing the minimum of theoretical 
understanding without which even the narrowest mind is ashamed to 
appear at his local bar association. 

In contrast to the resistance to comparative law courses for under- 
graduates, the course for the graduate student preparing to teach has been 
rather easily accepted by those who control the course of legal education. 
Some deans, such as Roscoe Pound, have held that the prospective teacher 
must be a wide reader and without limit to his knowledge.** Comparative 


#* “Tt is the student who is to be a law teacher and to make the science of law his life work 
who must read and read deeply in the masters who have made the science of law, and must go 
to the sources and original materials and not be content with what even the masters have 
written about them.” See Pound, General Introduction, ne cit. supra 
note 19, at XIII-XIV. 
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law easily finds a place under such an approach. The University of Cam- 
bridge, through Professor H. C. Gutteridge, has laid major emphasis upon 
graduate teaching of comparative law, and has recently taken the position 
that it is at the graduate level that the subject can best be taught, because 
only at that level does the student have background sufficiently large to 
permit him to make valuable comparisons.*® It is felt by these experts that 
a student can do best if he already knows a foreign system of law and 
comes to England to compare what he knows with the English system. A 
similar approach has been utilized in some American law schools, and with 
some marked success, measured in terms of legal studies which have later 
appeared in the countries from which the students have come. 

Of most recent years the political advantages of such comparative law 
seminars at the graduate level for foreign students have been appreciated. 
The Department of State together with the Department of the Army has 
brought to the United States groups of German referendars. These Ger- 
mans who already have achieved the equivalent of the LL.B. in German 
law attend special courses in the common law which take into considera- 
tion their knowledge of the German system. The results have been re- 
ported favorably from the law schools which they have attended. Profes- 
sor Max Rheinstein has indicated that some political results can be ex- 
pected to flow from the experience of the Germans.** He has written, ‘The 
discussions of American constitutional law seem to have produced new in- 
sights into the problems and the workings of democracy. ...I am in- 
clined to believe that this experience may be of lasting influence upon the 
political thinking of the students.” 

Similar experiences have been had in England to which German law 
students have been brought for courses in legal education by the British 
Foreign Office in arrangement with the Law Society. A report on the sub- 
ject,** prepared by J. B. Leaver who represented the Law Society in the 
conduct of the course, assesses the results of the program in these words, 
“There is, thus, here, a two way traffic of gain. The student gains by his 
study of another system of law, and particularly by the insight afforded 
into a nation’s characteristics and character. Thereby, and equally, his 
hosts gain by the critical, and to them original, concepts which he is able 
to display with respect to their own system of law. If any system of law 

* Paper presented to the International Bar Association (London, 1950). 

3° University of Chicago Law School, Report on The German Referendar Training Program 
(1950) (mimeographed). 

3* Leaver, Legal Education, report to International Bar Association (London, 1950) 
(mimeographed). 
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is to grow towards perfection (and growth is the law of life of any legal 
system) it must be, in my suggestion, constantly subjected to this process 
of critical and original examination from outside.” 

Some of the law schools even without the intervention of the Depart- 
ment of State, have been active in the field for similar political reasons. 
Thus, Yale has proceeded on the assumption that young lawyers from 
other lands merit a course in the United States because they can be ex- 
pected to become leaders in their communities when they return from 
their studies. If we in the United States hope to foster values which we 
cherish as essential to the preservation of freedom throughout the world, 
we must win friends. This is easiest among those who wish to preserve the 
same values and know what we seek to do. By introducing the potential 
leaders from other countries to our system of law, and more importantly, 
the values which it seeks to protect, it can be anticipated that these men 
will return to guide their countries in the same direction, albeit with laws 
which may be dissimilar in form yet achieving the same ends. Likewise, 
our law teachers who are increasingly influential in the preparation of 
legislative drafts and the studies on which legislatures rely for informa- 
tion before they do their own drafting may find their background en- 
riched by information which comes to them in the classroom filled with 
students reared under other systems of law. 

The merit of the graduate seminar in comparative law seems to have 
been accepted by those schools which are fortunate enough to have or to 
be able to obtain the financial resources necessary for its realization. Such 
schools of foreign and comparative law are becoming more numerous and 
several are projected. When they become sufficiently common to permit 
American graduate students preparing for the teaching profession to par- 
ticipate with the top students of other lands, it may be possible to hope 
for the wide dissemination of information about other legal systems among 
the teaching profession as a whole. From this the goal of the common-law 
course conducted in a critical manner by a professor who knows something 
of other approaches to the problem may be achieved. 


TEACHING METHODS 


Much has already been written about teaching methods.** Throughout 
the United States, courses in comparative law seem to be conducted 
almost universally on the basis of readings and discussions similar to those 
used for the teaching of common-law subjects. The lecture method, com- 


» See Stevenson, op. cit. supra note 11, for a summary of the literature. 
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mon to Europe and to the United States before the development of the 
case method is rarely used. It seems to lack stimulation for students, who 
lose interest when the professor does all the talking. But more impor- 
tantly, it fails to excite as positively as the discussion technique the ques- 
tioning attitude so prized in the American law school. 

The questioning attitude from which conviction develops on a firm 
foundation seems to be particularly important in those situations where 
comparative law is taught for its political value. Telling a student that 
one system is better or worse than another may convince the mentally 
sluggish and antagonize the mentally alert. For both types the effect is 
not what is desired. Years later when the mentally sluggish meet an ardent 
exponent of the criticized system, they may reject him quickly, but they 
may on the other hand welcome his proposal with open arms, because they 
have never thought through what the teacher said. They are therefore 
prepared to abandon the nearly forgotten teacher’s advice when they 
meet one who can argue for a point in more telling terms than the teacher 
and support his reasoning by what appear to be plausible arguments for a 
new approach apparently required by changed social, economic or politi- 
cal conditions. The mentally alert on the other hand because of the an- 
tagonism which they feel for spoon feeding, can jump to the criticized 
side immediately and become involved in political action at a level from 
which they cannot extricate themselves years later without great em- 
barrassment, if not worse. The record of confessions before the Un-Ameri- 
can Activities Committee during the past year has shown what can hap- 
pen in this sphere. 

In view of this experience, there is much to be said for the system of 
teaching which has been accepted generally in American law schools. Let 
the student have all of the facts on the systems to be compared, and guide 
the student to various opinions relating to these facts. In most cases the 
student will come forward at the end of the course with some convictions 
of his own, which are well grounded, and from which he will not rebel be- 
cause of spoon feeding or which he will not abandon when a good talker 
comes into his parlor after he finishes school. 

Some evidence in support of this conclusion is to be found in a letter 
addressed to the author by a foreign student trained in the continental 
method of the lecture system and complaining about the time he took to 
work out his own ideas under the case method of teaching. He wrote, 
“As a positive result of your method we were able to acquire far more 
comprehensive knowledge than otherwise possible and were forced to 
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evaluate the Soviet legal system by ourselves, using our own criteria on 
the basis of your formalistic materials. Thus it might be asserted that 
some of us have gained by our opposition to your method the independ- 
ence of critical approach; yet as mere students we had to pay a high 
price for our gain, missing your evaluation and guidance.” 

There is undoubtedly reason for the student’s criticism of what may 
have been a leaning over backwards to avoid preaching to the students 
and to make them think. This criticism may be met by counterbalancing 
the discussion in the classroom with law review articles or monographs 
written by the teacher or other specialists setting forth some evaluation 
to which the students may turn in desperation after they have tried to 
think things through by themselves. The use of outside law review reading 
also has an advantage in that then there is recorded accurately what the 
teacher thinks. It is the rare student who can grasp quickly and record in 
his notebook accurately during the discussion anything but the simplest 
black or white statement, and few evaluations can be expressed so simply. 

The number of law review articles has grown constantly as evidenced 
by the indexes and bibliographies. Comparative law studies no longer lack 
for the basic materials, at least. Yet there will probably always be re- 
quired mimeographed materials reflecting the personality and approach 
of the individual teacher. Few teachers of comparative law have had the 
same experience with a foreign system, and few are therefore able to use 
the same materials in their course. In consequence the printed articles 
and monographs and the first printed casebook will require supplementing 
to meet the capabilities and interests of the particular teacher. The finding 
of materials to put in such collections remains an exacting experience. 
The need has become so acutely felt that the London conferences both 
had sessions concerned with finding the law, and the matter has been en- 
trusted to the International Committee for Comparative Law as a pri- 
mary matter of concern. 

It has become obvious that no one center can ever hope to collect and 
prepare for use all of the law of all of the major jurisdictions. It has become 
almost impossible to collect in a normal-sized library what is necessary to 
find the law of the various jurisdictions of the United States. The schemes 
presented in London proposed, nevertheless, in some instances the crea- 
tion of an all-inclusive center of foreign law on each continent. In the de- 
bate it was indicated that this approach seemed impossible of achieve- 
ment, and the International Committee for Comparative Law was en- 
couraged to explore the possibilities of national repositories. These re- 
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positories would have staffs available to provide, through liaison with a 
central liaison bureau or directly with the questioner, information on the 
state of the law of the country concerned. It was also urged that scholars 
in each country prepare background studies, to be translated into the 
major languages known to scholarship throughout the world, in which 
the fundamental material necessary for understanding the law of a coun- 
try could be found. It is appreciated that the teaching of comparative law 
must rest upon profound research in the field, and that this research has 
only been begun. 
CONCLUSION 


The study of any subject on the frontier of knowledge holds the in- 
terest of the scholar. The comparative study of law, in its new ramifica- 
tions, can be expected to gain adherents at the teaching and graduate- 
student level with the passing of the years. Close interrelation between 
law and the values we cherish and for which we fight can be expected to 
assure continuing interest of those legal] scholars who lift their eyes above 
the level of the artisan; and who does not, in the 1950’s? There need be 
little concern for the bright future of research and study in comparative 
law at the advanced level. 

The place of comparative law in the curriculum leading to the LL.B. 
degree is still the debated question. Those who teach the subject are thor- 
oughly convinced of its practicality and desirability, as has been evidenced 
by the testimonials in the form of articles and participation in affairs 
concerned with such discussion.** Whether the faculty officials who pre- 
scribe the curriculum can be expected to develop such an interest re- 
mains to be seen. To many of those who try to convince them, it seems 
that comparative law has proved its practical value in many ways, in- 
cluding the development of perceptive and imaginative practitioners in a 
confusing world calling for perception and imagination. Many proponents 
of comparative law for the undergraduate law student believe that it can 
no longer be thought that the development of attitudes toward the values 
we cherish and are asked to defend is any the less practical than the 
counselling of clients. Without the preservation of such values the counsel- 
ling of clients may become a very different activity from what it now is, 
and some of those who now counsel may not be within the circle of those 
licensed to practice at all. 


33 See bibliography in Schlesinger, op. cit. supra note 2, at 467. 
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COMMENTS 


THE FICTITIOUS PAYEE AND THE UCC—THE DEMISE 
OF A GHOST 


The career of that shadowy gentleman, the fictitious payee, “affords a good 
illustration of the uncertainty of law, and of the kaleidoscopic nature of the 
judicial mind.’”* Today, most courts follow rigid rules when dealing with nego- 
tiable instruments payable to nonexistent payees, fictitious payees, or impos- 
tors.’ In following these rules, though, the essential problem of all litigation, 
the determination of liability, is often badly solved. Sensing this, judges still 
expend masses of highly questionable legal logic in attempts to justify unsatis- 
factory distribution of loss. The imminent adoption of a final draft of the new 
Conimercial Code’ brings the hope that the ancient ghost may at last be laid. 
This comment covers the history and present state of the law and discusses at 
somewhat greater length the merits of Section 3-405 of the proposed code. 


I 


When a group of English commercial houses failed late in the eighteenth 
century English courts first encountered negotiable instruments bearing the 
names of imaginary payees.‘ In order to give greater credit to their bills, and 
to avoid unsettling the bill market by their huge speculations, these houses had 
made ingenious arrangements with those willing to lend them credit. The 
lenders of credit had appeared either as drawers of bills payable to imaginary 
but realistically named firms, or as acceptors of similar bills.’ After the crash, 
these signers found themselves defendants in a series of suits on the instru- 


* Chalmers, Vagliano’s Case, 7 L.Q. Rev. 216 (1891). 


* In common usage, “nonexistent” means just what the word implies: an absolutely imagi- 
nary, unreal, person or firm, a name which signifies nothing. A “fictitious payee” usually in- 
dicates the name attaching to a real person or firm where the drawer or the one causing the 
instrument to issue does not intend the payee ever to see the instrument. English usage is more 
specific; the whole controversy under the English statute depends on just when a payee is 
“fictitious.” 

A payee may be fictitious by accident, as when a name chosen at random as nonexistent 
turns out to belong to a real person. 


3 Proposed Uniform Commercial Code (May draft, 1949), referred to hereafter as UCC. 


4 An earlier case, Stone v. Freeland (1769), is mentioned in a footnote, 1 H.BI. 316 (C-P., 


1790); Lord Mansfield is supposed to have held liable an acceptor who had knowledge that the 
drawer had indorsed the payee’s name. 


5 the devices used in the practice of “drawing and redrawing.” Adam Smith, 
Wealth of Nations 293 (Modern Library ed., 1937) (first published, 1776). 
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ments.‘ Humanly, they resisted payment although they had known well that 
the payees did not exist and that the defunct houses had indorsed the non- 
existent payees’ names. They claimed that the plaintiff-holders could not prove 
the payees’ indorsements. When plaiatiffs pointed to defendants’ knowledge, 
the defendants replied that title could not be made through a forgery. The 
“conscience of the case” was clear: defendants had to pay. Pay they did, gen- 
erally on the ground that they were estopped to take advantage of their own 
fraud.’ The judges felt that the defendants must have intended something by 
their actions in putting the bills into circulation, and, since the bills could not 
be payable to order, they must be treated as bearer instruments, as far as 
defendants were concerned.’ Two justices® foreshadowed two centuries of ju- 
dicial confusion by objecting to an action since in their view the bills were mere 
nullities, order instruments which could not be indorsed. 

In the hundred years that elapsed between the early English cases and the 
great codifications of negotiable instruments law, the rule was generally ac- 
cepted to be that “‘a bill payable to a fictitious person or his order is in effect a 
bill payable to bearer, and may be declared on as such, in favor of a bona fide 
holder . . . against all the parties knowing that the payee was a fictitious per- 
son.”** During this period the modern practice of drawing order checks ap- 
peared,” and as the codifications were enacted a new type of case began to be 
litigated. 

A typical case would arise as follows: A trusted clerk, charged with prepar- 
ing checks, would make out a few payable to nonexistent payees, or to real 
customers who had no present claims. The unsuspecting employer, signing 
many checks daily, would sign these too. The clerk then stole the checks, in- 
dorsed them, and the drawee bank, recognizing the drawer’s signature, paid 
without question. When the fraud was discovered the indignant employer de- 
manded the recrediting of his account. The bank resisted. 

In England, the Bills of Exchange Act” provided only: “Where the payee is 


* Tatlock v. Harris, 3 T.R. 174 (K.B., 1789); Vere v. Lewis, 3 T.R. 182 (K.B., 1789); 
Minet v. Gibson, 3 T.R. 481 (K.B., 1789), aff’d 1 H.Bl. 569 (H.L., 1791); Collis v. Emett, 
1 H.Bl. 313 (C.P., 1790). An account of the million-pound failure is found in Kyd, Bills of 
Exchange 210 ff. (3d ed., 1795). 


7 Other grounds of recovery were considered acceptable by many judges: treating the in- 
dorsements as making new bills, the indorser assuming the payee’s name; treating the lenders 
of credit as having appropriated money to pay the bills, etc. 

* Already, order bills to inanimate objects were treated as bearer bills: Grant v. Vaughan, 
3 Burr. 1516 (K. B., 1764); argument of counsel in Tatlock v. Harris, 3 T.R. 174 (K.B., 1789). 

9 Eyre, C. B., and Heath, J., in Gibson v. Minet, 1 H.B1. 569 (1791). 

% Chitty and Hulme, Bills of Exchange 157 (10th Am. ed., 1842). Accord: Kyd, Bills of Ex- 
change 268 (3d ed., 1795); Bayley, Bills 26 (4th ed., 1822); see Johnson, Bills 26 (2d ed., 1839). 

*t See opinion of Burton, J., in Agricultura] Savings Ass’n v. Federal Bank, 6 Ont. App. R. 
192, 197 (1881). 

45 & 46 Vict., c. 61, § 7(3) (1882), cited as “BEA.” 
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a fictitious or non-existing person the bill may be treated as payable to bearer.” 
In the historic case of Vagliano v. Bank of England" the House of Lords decided 
that the statute changed the prior law. An English bill is payable to bearer if 
the payee is nonexistent, regardless of what the drawer thought he was doing 
when he drew it."4 If the payee is real and known to the drawer, who intended 
to pay him, then the bill is not payable to bearer where a clerk fraudulently 
caused the bill to be drawn.” In the vague middle ground between these situa- 
tions it seems to be possible for a payee to be real, and yet “fictitious” within 
the meaning of the act, on the authority of the Vagliano case.” 

In the United States, Section 9(3) of the Uniform Negotiable Instruments 
Law’? adds a clause to the British section: ‘The instrument is payable to 
bearer . . . (3) when it is payable to the order of a fictitious or non-existent per- 
son,"* and such fact was known to the person making it so payable....” A 
leading New York case which has been almost universally followed, Shipman 
v. Bank of the State of New York,** held that it was impossible for an order check 
to be treated as payable to bearer, under a New York statute similar to the 
NIL,” unless the drawer—the actual signer—intended the payee to have no 
interest; the NIL did not change the common law in this respect. But, where 
the earliest English cases had rested mainly on a simple estoppel of the drawer 
with knowledge to claim his formal rights, that is, to have the holder prove 
the payee’s indorsement, the American courts have resorted to numerous 

3 22 Q.B.D. 103 (1888), aff'd 23 Q.B.D. 243 (1889), rev’d [1891] A.C. 107. Noted, Chal- 
mers, op. cit. supra note 1; Butterworth, The Vagliano case in Australia, ro L.Q. Rev. 40 
(1894); Adams, The Vagliano Case, 7 L.Q. Rev. 295 (1891). Adams suggests that the real cul- 
prit was the clerk’s stockbroker, who should have been put on inquiry when he saw a poor 
clerk speculating with huge sums (£71,000). 

4 Clutton v. Attenborough, [1897] A.C. 90; London Life Ins. Co. v. Molsons Bank, 5 Ont. 
L.R. 407 (1903), aff’d 8 Ont. L.R. 238 (1904). 

8 Vinden v. Hughes, [1905] 1 K.B. 795; North & South Wales Bank v. Macbeth, [1908] 
A.C. 137. See Falconbridge, Fictitious or Non-existing Payee, 43 Can. L.J. 225 (1907); Chal- 
mers, Bills 27 (roth ed., 1932). 

*6 For some light, see Falconbridge, op. cit. supra note 15, and Butterworth, op. cit. supra 
note 13. A good guess would seem to be that English bills will fall within BEA § 7(3) unless 
the drawer had actual knowledge that the payee was in existence. Note, though, that no Eng- 
lish bank is liable if it pays in good faith on a forged indorsement. BEA § 60. 

*1 Cited as NIL. 


*8 The following clause was not in Crawford’s first draft of the NIL: Beutel’s Brannan, 
NIL 119 n. (b) (7thed., 1948). 

19 Save for a few unimportant cases: Kohn v. Watkins, 26 Kan. 691 (1882); Equitable Life 
Assurance Society Co. v. Nat’] Bank of Commerce, 181 S.W. 1176 (Mo. App., 1916); see Lane 
v. Krekel, 22 Ia. 399 (1867). Compare the discussion in Beutel’s Brannan, NIL 332 ff. (7th 
ed., 1948). 

126 N.Y. 318, 27 N.E. 371 (1891). Earlier New York cases are substantially similar: 


Welsh v. German-American Bank, 73 N.Y. 424 (1878); Frank v. Chemical Nat’] Bank, 84 
N.Y. 209 (1881). 


= Rev. Stat. 768, § 5 (Bank’s ed., 1889), provided for validity against the maker and 
others with knowledge as if the instrument were payable to bearer. See discussion infra of the 
Illinois amendment to NIL § 9(3). 
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fanciful arguments to justify the results of their (undoubtedly correct) con- 
struction of Section 9 (3). 

The fact complexes, as usual, have not adjusted themselves to any easily- 
stated rule. The problem of who is the “person making it so payable” has 
caused some litigation, but the present law is fairly definite. If an officer of a 
company who has check-issuing powers decides to defraud the company by 
issuing checks payable to fictitious payees and then abstracts, indorses and 
cashes the checks, the checks are payable to bearer.” But if a clerk, no matter 
how trusted, makes out checks to fictitious payees which are signed, no matter 
how mechanically,** by an authorized officer without knowledge of the fraud, 
the checks are not payable to bearer.*4 Similarly, if the clerk pads a payroll, 
or if an insurance agent submits false claims.” 


* Mueller & Martin v. Liberty Ins. Bank, 187 Ky. 44, 218 S.W. 465 (1920); Snyder v. Corn 
Exchange Nat’! Bank, 221 Pa. 599, 70 Atl. 876 (1908). The rule may be different if the checks 
are drawn by an authorized officer of the United States. United States v. Nat’] Bank of Com- 
merce, 205 Fed. 433 (C.A. oth, 1913), second appeal 224 Fed. 679 (C.A. oth, 1915). However, 
the government was held bound by the impostor rule in Continental-American Bank & Trust 
Co. v. United States, 161 F. 2d 935 (C.A. sth, 1947), and United States v. First Nat’] Bank & 
Trust Co., 92 F. Supp. 356 (N.C., 1950). 

Courts trying to operate under NIL § 9(3) are faced with a curious problem when two offi- 
cers are required to sign checks and only one knows the payee is fictitious. Some have decided 
that one is enough to make the check payable to bearer. Goodyear Tire & Rubber Co. v. Wells 
Fargo Bank, 1 Cal. App. 2d 694, 37 P. 2d 483 (1934); Penn. Co. v. Federal Reserve Bank, 30 F. 
Supp. 982 (Pa., 1939); Globe Indemnity Co. v. First Nat’] Bank, 133 S.W. 2d 1066 (Mo. App., 
1939). Contra: Portland Postal Employees’ Credit Union v. United States Nat’! Bank, 171 Ore. 
40, 135 P. 2d 467 (1943). See Bourne v. Md. Casualty Co., 185 S.C. 1, 192 S.E. 605 (1937); 
Union Bank & Trust Co. v. Security-First Nat’] Bank, 57 P. 2d 1332 (Cal. App., 1936), aff’d 
8 Cal. 2d 303, 65 P. 2d 355 (1937). To be consistent with the strict drawer-equals-signer — 
tion the opposite decision is indicated, for the check is not valid until both sign. 

*3 If the authorized signature were actually affixed by a machine, presumably the operator 
of the machine would be the person making the check payable. But a “signing officer” who 
writes his name 800-1500 times a day has enough free will left to be a “person.” Security-First 
Nat’! Bank v. Bank of America, 129 P. 2d 424 (Cal. App., 1942), rev’d 137 P. 2d 452, 22 Cal. 
ad 154 (1943). See note 24 infra. 

4 Cases cited note 20 supra; United States Cold Storage Co. v. Central Mfg. District Bank, 
343 Ill. 503, 175 N.E. 825 (1931); First Nat’l Bank v. American Surety Co., 71 Ga. App. 797, 
30S.E. 2d 402 (1944); scores of cases are collected in 118 A.L.R. 15 (1939); Beutel’s Brannan, 
NIL 315 ff. (7th ed., 1948); Kulp, The Fictitious Payee, 18 Mich. L. Rev. 296 (1920). 

Even when a bank’s cashier issues a cashier’s check at a customer’s request, the cashier is 
held to be the person making the check payable, and his “intent” governs. Seaboard Nat’! 
Bank v. Bank of America, 193 N.Y. 26, 85 N.E. 829 (1908); Paine v. Continental & Commer- 
cial Nat’] Bank, 259 Ill. App. 526 (1931). But cf. Union Bank & Trust Co. v. Security-First 
Nat’] Bank, 57 P. 2d 1332 (Cal. App., 1936), aff’d 8 Cal. 2d 303, 65 P. 2d 355 (1937). In 
American Express Co. v. People’s Sav. Bank, 192 Iowa 366, 181 N.W. 701 (1921), where the 
company exchanged checks on itself to fictitious payees for a worthless personal check, the 
checks were held not payable to bearer, since the company’s “intent” was not fulfilled. 

8 American Sash & Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 S.W. 2d 1034 (1932). 


* Checks to existing policyholders on fake claims (by an agent) were held not payable to 
bearer in Nat’l Surety Co. v. Halsted Street State Bank, 246 Ill. App. 92 (1927); Nat’l Union 
Fire Ins. Co. v. Mellon Nat’l Bank, 276 Pa. 212, 119 Atl. 910 (1923). There was a similar hold- 
ing as to checks to nonexistent “policyholders” in Caledonian Ins. Co. v. Nat’l City Bank, 208 
N.Y. App. Div. 83, 203 N.Y. Supp. 32 (1924). 
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Equally fine distinctions are drawn when the payee named is a firm on the 
edge of legal existence. If a company is defrauded into issuing checks to a firm 
which the signing officer thinks is real, but which is not, the checks are said 
to remain unindorsable nullities.*” But if the clerk or his confederate has set up 
a dummy firm and filed a certificate of doing business, then the indorsement 
of one “authorized” to sign for the dummy firm is quite valid.“* Hence the 
clerk’s choice of a convenient device to cash checks results, fortuitously, in de- 
termining whether the drawer carries the loss.*® 

There is at least one well-recognized exception to the rigorous application of 
Section 9(3): the impostor rule. If a defrauder represents himself to be some- 
one else in a face-to-face encounter with the drawer of a check, and the drawer 
issues the check to the defrauder under the assumed name, the check is usually 
treated as properly indorsable by the impostor. It is said that the intent to pay 
the visible man outweighs the intent to pay to the assumed name. But, when 
the imposture is by mail, the drawer may avoid loss. Where an impostor falsely 
represents himself to be the agent of a nonexistent principal and the check is 
drawn to his “principal,” the impostor rule does not apply, and the check can- 
not be indorsed by the impostor so as to pass title.3° 

In an attempt to circle around the prevailing Section 9(3) interpretation, 
drawees and holders have often claimed that drawers were negligent in allowing 
instruments to issue.** Rarely have these attempts succeeded.” Usually, it is 

27 Segal v. Nat’l City Bank of N.Y., 183 N.Y. Misc. 994, 52 N.Y.S. 2d 727 (1944); Int’l Air- 
craft Trading Co. v. Manufacturers Trust Co., 297 N.Y. 285, 79 N.E. 2d 249 (1948). 

** Bank of N.Y. v. Public Nat’l Bank & Trust Co., 195 N.Y. Misc. 812, 82 N.Y.S. 2d 694 
(1948), aff'd 301 N.Y. 503, 93 N.E. 2d 71 (1950). 

»* Banks in which such paper may be deposited require such a certificate or other authoriza- 
tion before they will allow withdrawals of funds under a firm’s (or corporation’s) name. Thus 
some slight protection is still offered to the drawer. 

3° Strang v. Westchester County Nat’l Bank, 235 N.Y. 68, 138 N.E. 739 (1923); and 
McCornack v. Central State Bank, 203 Iowa 838, 211 N.W. 542 (1926), are typical impostor- 
agent cases. Russell v. Second Nat’] Bank, 136 N.J.L. 270, 55 A. 2d 211 (1947), makes the dis- 
tinction between the impostor and impostor-agent situations very forcibly, applying both rules 
in the same case. 

Any attempt to cite cases following “the” impostor rule is fairly, futile in the light of Profes- 
sor Abel’s learned, convincing, and exhaustively annotated article, “The Impostor Payee: Or, 
Rhode Island Was Right” [1940] Wis. L. Rev. 161 and 363. Taking Tolman v. American Nat’! 
Bank, 22 R.I. 462, 48 Atl. 480 (1901), usually cited as a refusal to follow the impostor rule, 
Professor Abel demonstrates that in a considerable number of cases the impostor rule as actu- 
ally applied carries a qualification: the loss falls on the drawer unless he has exercised care and 
the holder or payor has exercised none. 

For discussions of imposture by mail see Abel, supra at 172, 173, and The Impostor Rule, 23 
Ind. L.J. 484 (1948). 

Cohen v. Lincoln Sav. Bank of Brooklyn, 275 N.Y. 399, 10 N.E. 2d 457 (1937), should be 


noted as tacking a special requirement onto the impostor rule: there must be an antecedent 
fraud by which the drawer was induced to enter into the transaction. 

3* Almost all the cases cited in notes 20, 24 supra, involve such claims. 

32 One success (with a strong dissent): Defiance Lumber Co. v. Bank of Cal., 180 Wash. 
533, 41 P. ad 135 (1935); see Detroit Piston Ring Co. v. Wayne County & Home Sav. Bank, 
252 Mich. 163, 233 N.W. 185 (1930). 
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said that the drawer’s negligence must relate to the forgery itself and not to 
the issuance of the check, if he is to be charged with the loss.34 

This, in brief, is the present state of the law.’ Drawee and collecting banks 
or those buying checks from defrauders bear most losses on checks drawn to 
fictitious payees. The current draft of the UCC makes some bold changes. Be- 
fore final adoption, however, it is proper to reassess the old arguments which 
have so long supported the prevailing rules. 


II 


In commercial law, perhaps more than in any other field, Justice Brandeis’ 
famous dictum holds true: “I]t is more important that the applicable rule of 
law be settled than that it be settled right.”’*5 To the banker and the business- 
man litigation is a positive evil. If under a new commercial statute claims can- 
not be quickly and surely adjusted without lawsuits, the drafting lawyers have 
failed. The rules of the commercial game should of course distribute burdens 
equitably, placing losses where justice and sound economic policy require them 
to be placed; but above all the rules should allow the game to be played fast 
and without hesitation. 

The essential problem posed by the fictitious payee cases is well recognized: 
“The issue, as a large scale matter, is one between collecting bankers on the 
one hand . . . and corporate business on the other.’’* As between the two, jus- 
tice appears to be more on the side of the banks. A bank cannot often be sure 
of the validity of a payee’s signature. This is not always a good excuse: When 
a legitimate order instrument is stolen, and a bank pays on the forged indorse- 
ment, the loss properly falls on the bank.*’ A different rule would destroy much 
of the usefulness of negotiable instruments as tools of trade. But the fictitious 
payee and impostor cases are another matter. 

Many justifications are offered in support of the majority rules in the various 
fictitious payee situations. Most decisions speak of the bank’s obligation, at its 
peril, to carry out the drawer’s intent.* Such statements are meaningless. The 

33 This is the old common-law rule. Agricultural Sav. & Loan Ass’n v. Fed. Bank, 6 Ont. 
App. R. 192 (1881). 


34 Ignoring many problems such as business names, estates and officers for the time being 
as possible fictitious payees. Most of these problems are simple and are usually handled cor- 
rectly. But see Hansen v. Northwestern Nat’l Bank, 175 Minn. 453, 221 N.W. 873 (1928). 
Kulp, op. cit. supra note 24, covers all these side issues thoroughly. Compare UCC § 3-110. 

35 Dissent in Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932). Abel, op. cit. 
supra note 30, at 389 ff., rejects the certainty criterion on grounds which may have been ap- 
propriate in discussing case law in 1940 but which should not concern the drafters of a new 
code. 

36 Steffen, Cases on Commercial and Investment Paper 395 (1939). 


37 4 Univ. Chi. L. Rev. 670, 672 (1937), noting Union Bank & Trust Co. v. Security First 
Nat’! Bank, 8 Cal. 2d 303, 65 P. 2d 355 (1937), does not even admit this. 

3 The Shipman case is the prototype. Under NIL § 9(3), the drawer’s intent is crucial, 
but this lends no cogency to the statements about “the bank’s duty.” NIL § 9(3) specifically 





COMMENTS 287 


drawer’s intent was frustrated ab initio by his dishonest employee. Though any 
discussion of intent is sterile, yet, as between an “intent” to issue a scrap of 
paper, misleadingly in form like a check,3? and the drawer’s belief that he is 
issuing a valid order instrument to pay out money, the latter does appear as 
his natural, true, intent. 

Again, according to the Section 9(3) it is necessary for the drawer to know 
that the payee is fictitious if he is to bear the loss. The guilty clerk’s knowledge, 
it is said, cannot be attributed to the corporation-drawer, because of an im- 
mutable principle of agency law.** While any discussion of agency law is beyond 
the scope of this comment, it is well to point out that this application is highly 
rarefied.“ To anyone but a lawyer, there is no real distinction between an 
employee who fills out and signs checks and one who fills out checks and sub- 
mits them by the score to be mechanically signed by an authorized officer. A 
corporation too easily escapes liability by selecting an honest but insulated 
assistant treasurer. Honesty is easy to find in rubber stamps. 

The usually unsuccessful attempts of banks to claim that drawers have been 
negligent arouse a certain sympathy. Yet, the courts rejecting the claims of 
negligence are acting wisely, though the arguments supporting their decisions 
are palpably weak. Commercial matters should not often go to an expensive 
jury trial with the result depending in part on the whims and antipathies of 
untutored jurymen.” 

While there is satisfaction in “economic” analyses of risk which assign losses 


makes it the bank’s duty to bear losses when the drawer did not know what he was doing. 
When the drawer knows what he was doing, as drawing to a certain John Smith, and the bank 
cashes the check on another John Smith’s signature, then indeed the bank has failed in its duty 
to carry out the drawer’s intent. Mead v. Young, 4 T.R. 28 (K.B., 1790). But this last example 
is really a standard forgery, unless, of course, there has been an imposture. Compare Abel, op. 
cit. supra note 30, at 205 ff., on the minimal usefulness of the dominant intent (of the drawer) 
explanation in the impostor cases. 


39 “Hamlet: Do you see yonder cloud that’s almost in shape of a camel? 
Polonius: By the mass, and ’tis like a camel indeed. 
Hamlet: Methinks it is like a weasel. 
Polonius: It is backed like a weasel. 
Hamlet: Or like a whale? 
Polonius: Very like a w 
—Hanmlet, Act III, Scene 2. 


# United States Cold Storage Co. v. Central Mfg. District Bank, 343 Ill. 503, 175 N.E. 825 
(1931), contains a typical discussion, as does the Shipman case. 


« For example, the citing of Cave v. Cave, L.R. 15 Ch. Div. 639 (1880), in the Shipman 
case. 


# See note 32 supra. The author of a case note, 97 U. of Pa. L. Rev. 122 (1948), objects to 
language in a recent New York case, Int’l Aircraft Trading Co. v. Manufacturers Trust Co., 
297 N.Y. 285, 79 N.E. 2d 249 a seems to imply that no conceivable negligence of 
the drawer will result in his bearing the loss. Even in the worst cases, though, a gross negli- 
gence exception seems undesirable. Better to change the rule. 
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to the proper enterprise unit, these speculations are not too helpful here.*? No 
“entrepreneur rule” will fulfill certainty requirements. One such argument is 
forceful, however: embezzlement, like sin, is undesirable. Good internal organi- 
zation in a corporation makes it difficult for employees to carry out frauds. If 
banks, and not employers bear fraud losses, there is no pressure on companies 
to organize their affairs to minimize these losses.“ 

It can be said in support of Section 9(3) that under it, in theory, banks can 
avoid most losses.*s If the collecting banks look to their depositors, making sure 
of their responsibility, the bank will have an action back should the payee’s 
signature be forged.“* The depositors can sue up the line on the indorsements, 
the argument runs, and thus eventually the one who originally cashed the 
check for the thief will suffer the loss, which is delightful, and in accordance 
with principle.” Practically, the scheme may break down. Some checks are 
cashed directly with the drawee bank by the wrongdoer. Small businesses cash 
a great many checks. Such concerns may not be good for any large amount, and 
recoveries in small cases often will scarcely pay the expenses of suit.‘* The 
number of suits multiplies. 

On the other hand, if drawers were forced to take all these risks, they would 
not only be less negligent, but much litigation would be avoided. A drawer’s 


43 Even a Daniel would have difficulty in deciding between bank and companies in these 
terms. Banks, after all, make a business of dealing with checks, and receive the use of the de- 
posited money. Yet the accidental placing of fictitious payee losses on banks, as opposed to 
other embezzlement losses, has no great appeal. It is the company which has the opportunity 


of preventing the loss, as has been said. And why should not these losses be treated as a risk 
of business, rather than of banking? Compare comment (4) to UCC § 3-405. At any rate, bank 
charges reflect bank ccsts, and companies pay for what they get. The situation of a holder 
caught with a check to a fictitious payee is too often a sad one under the NIL: he may not be 
insured (or self-insured). As to forgery losses in general, see 14 Univ. Chi. L. Rev. 705 (1947), 
noting R. H. Kimball, Inc. v. R.I. Hospital Nat’] Bank, 72 R.I. 144, 48A. 2d 420 (1946). 

«4 This argument should be distinguished from the one which would place losses on em- 
ployers of agents since they can select honest men. Compare comment (4) to UCC § 3-404. 
Until the science of psychology is perfected, it will be impossible to hire only honest men. No 
Diogenes, only a good accountant, is required to set up procedures to avoid payroll padding. 
Compare Defiance Lumber Co. v. Bank of Cal., 180 Wash. 533, 41 P. 2d 135 (1935). 

In 14 Univ. Chi. L. Rev. 705, 709 n. 19 (1947), noting R. H. Kimball, Inc. v. R.I. Hos- 
pital Nat’! Bank, 72 R.I. 144, 48 A. 2d 420 (1946), it is estimated that total U.S. forgery losses 
(including fictitious payee losses?) run to only $800,000 a year. This would seem to make the 
whole problem relatively minor. The estimate is wrong, in the opinion of counsel for a large 
Chicago bank. After all, several illustrious swindlers have put themselves into what Franklin 
P. Adams called “the six-figure, or non-hay bracket”: Glyka (Vagliano’s Case) lifted £ 71,000, 
Bedell (Shipman case) took almost $200,000, and Nickel (Bank of N.Y. case, note 28 supra) 
achieved a score of more than $300,000. One regrets that a certain Swindels, name notwith- 
standing, contented himself with a few thousands (Welsh case, note 20 supra). 

# UCC § 3-417 gives the bank an immediate action against all indorsers on their warranties, 
whereas NIL § 66 gives such an action only to holders, not payors. 

47 Thus the argument in 97 U. of Pa. L. Rev. 122 n. 3 (1948), noting Int’l Aircraft Trading 
Co. v. Manufacturers Trust Co., 297 N.Y. 285, 79 N.E. 2d 249 (1948). 


“ This is an important and frequent vexation, according to a lawyér for a large Chicago 
bank. 
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failure in his suit to have his account recredited would be final. This would be 
bad for lawyers, perhaps, but good for the interests they serve. 


Ill 
The UCC provides: 


§3-405. Impostors; Signature in Name of Payee. 

(1) With respect to a holder in due course or a person paying the instrument in good 
faith an indorsement is effective when made in the name of the specified payee by 
any of the following persons, or their agents or confederates: 

(a) an impostor who through the mails or otherwise has induced the maker or 
drawer to issue the instrument to him or his confederate in the name of the 
payee; 

(b) a person signing as or on behalf of a drawer who intends the payee to have no 
interest in the instrument; 

(c) an agent or employee of the drawer who has supplied him with the name of the 
payee intending the latter to have no such interest.” 


The intent of this provision, as has been indicated, is laudable;’° but there 
are difficulties. One grave imperfection is suggested in a report to a subcom- 
mittee of the Chicago Bar Association.™ Section 3-405 is open to the construc- 
tion that the burden is on the holder of proving that the defrauder (or con- 
federate) was the actual indorser.* The writers of the report object to this. The 


# There is some loose drafting here. First, to say, “With respect to a holder in due 
course” begs the whole question. What must be meant is, “With respect to one otherwise a 
holder in due course. ...” In any event, the words are unnecessary. Even if the indorsement 
is good, the rights of a holder will turn on other sections, and will depend on just whether or 
not he is a holder in due course. Compare UCC § 3-305. In fact, the limitation to holders in 
due course is positively undesirable. Suppose the case where drawer D intentionally makes a 
note payable to a nonexistent payee, indorses the payee’s name, and passes the note to A in 
the course of a transaction in which there is a partial failure of consideration. A indorses to B 
after maturity. Now B cannot be a holder in due course and hence, under the section, he is 
not even a holder by indorsement. But there is no reason to make B take a total loss. He is at 
least entitled, as against D, to whatever A could get; but even A’s position is doubtful under 
the section. 

Second, while subsection (a) applies to a “maker or drawer,” the maker has mysteriously 
disappeared from (b) and (c). Surely these omissions are not purposeful. 

, there is no mention at all of indorsers or indorsees. Yet a case where an indorser 
through an employee’s fraud indorses to a fictitious or nonexistent payee is indistinguishable 
from a case where a maker or drawer signs an instrument to a similar payee. 

Fourth, as subsection (b) reads, no indorsement would be good except that of the “person 
signing” or of his “agents or confederates.” This excludes the quite normal case where the agent 
who signs has nothing to do with the subsequent indorsement and delivery, say by the com- 
pany’s president, who in no real sense is the agent or confederate of the signer. 


5° Palmer, Negotiable Instruments Under the U.C.C., 48 Mich. L. Rev. 255, 284 (1950), 
calls § 3-405 “‘a first-rate achievement.” 

5* Report of Chicago Bar Association Subcommittee B, Section to Consider Articles 3 & 4 
UCC (1950) (Steffen, Huggins, Lamey). 

5 Under NIL § 9(3), the impostor exception is not applied if the impostor himself does not 
indorse, on the grounds that the drawer intended the impostor, no one else, as payee. J. C. 
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situation is posed where a thief steals a check which the signer has intended 
not to be payable to the named payee. Under present law this is the classical 
bearer-payable situation. Under the proposed law, the thief’s transfer is bad. 
The authors say that “this is not good sense.” 

The report suggests two possible solutions. Either the payee’s signature 
should be conclusively presumed to be regular, or, as they prefer, such paper 
should be made payable to bearer, at least as against the drawer. The latter 
solution, without the qualification, has been adopted in Illinois and seven other 
states’ by amending NIL Section 9(3) to read: 

The instrument is payable to bearer: . . . (3) When it is payable to the order of a 
fictitious or non-existent or living person not intended to have any interest in it, and 
such fact was known to the person making it so payable, or known to his employee or 
other agent who supplies the name of such payee. . . .55 

The Illinois provision has its own defects. The early English cases show that 
the device of calling an order instrument to a fictitious payee payable to bearer 
was adopted as a simplification in pleading because of the rigid rule that one 
suing on order paper had to prove the payee’s indorsement. Most of the pre- 
NIL cases recognize that it is as against the drawer or acceptor with knowledge 
that the instrument is to be treated as payable to bearer: only another way of 
saying that as against them the payee’s signature need not be proved. But the 
Illinois provision makes the instrument simply payable to bearer. Anomalies 
result. 


Suppose the situation where a drawer intentionally draws a check to a non- 


existent payee, indorses it, and passes it to X. The check is stolen from X, 
and the thief passes it to Y, forging X’s indorsement. Under the Illinois amend- 
ment, while the drawer must see that the check is paid, X, who thought he had 
a perfectly valid order instrument, takes a loss, and Y, who thought he was 
buying an order instrument, with all the attendant risks, receives a windfall. 
Such a result is foolish.” The UCC definitely disposes of this possibility by 


Hockett Co. v. Simmonds, 87 N.E. 2d 739 (Ohio App., 1949). Such a decision is arbitrary to an 
extreme, the arbitrariness not lessened by the highly imaginary justification offered. UCC 
§ 3-405 partially corrects the situation by specifying “persons, or their agents or confedera 


53 Nor is it. 54 Ga., Ida., La., Mo., Mont., N.M., Wis. 


58 Applied in Houghton Mifflin Co. v. Continental Ill. Nat’l Bank and Trust Co., 293 Ill. 
App. 423, 12 N.E. 2d 714 (1938); Swift & Co. v. Bankers Trust Co., 280 N.Y. 135, 19 N.E. 2d 
992 (1939). Before the amendment, Illinois followed the majority (Shipman) rule. United 
States Cold Storage Co. v. Central Mfg. District Bank, 343 Ill. 503, 175 N.E. 825 (1931). 


5¢ All of the following discussion is also true of NIL § 9(3). 


57 Even under the Illinois amendment [and NIL § 9(3)} a court might reach the correct 
result in the situation posed by drawing an analogy with NIL § 40. For, while Y might be 
permitted to recover of the drawer as a holder of bearer paper, he could not recover of X upon 
the forged indorsement, and it would seem that as between X and Y the prior right of X to the 
paper or its proceeds would be protected. It must be admitted that no such case seems to 
have been reported yet. eaaieniaittaeer eet emt 
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abolishing the bearer device. There should be, though, an unmistakable com- 
mand that the payee’s indorsement is to be conclusively presumed regular.5* 

Part (a) of UCC Section 3-405 attempts to clarify and codify the impostor 
rule. Apparently, however, when the impostor pretends to be an agent of a 
nonexistent principal, the present rule is to remain in force, and the drawer is 
to be protected.** This is a distinction without a difference. It places, rightly, 
the responsibility for ascertaining bona fides on the drawer if the impostor pre- 
tends to be a principal, but allows a reckless disregard for the safety of the com- 
mercial community if the impostor claims to be an agent of such a principal. 
Again, it is reliance on arguments about the drawer’s “intent” which leads to 
such anomalies. The real reasons for placing losses on drawers in all impostor 
situations are exactly those which make it fair for drawers to bear fictitious 
payee losses. 

Subsection (c) of UCC Section 3-405 wisely makes no distinctions between 
nonexistent payees and real payees who are or are not known to the drawer, 
thus avoiding the tangle into which the BEA led the English courts. Yet pro- 
visions (b) and (c) are still not satisfactory. That legal fact, but practical un- 
certainty, “intent” remains as the touchstone of liability.“ Some more concrete 
test seems advisable. Subjectively, the satisfying test for liability seems to 
depend on whether the payee, if real, has any right to the instrument. All bills 
drawn to nonexistent payees should result in losses to drawers, if to anyone, 
regardless of intent. 

To suggest a provision such as this, which places the loss on the drawer when- 
ever the named payee has no interest in the instrument, would be to make one 

5* Such a presumption would eliminate the need for the “agents or confederates” language 
in UCC § 3-405. 

Section 61 of Lhe NIL already states that the drawer admits the existence of the payee and 
his then capacity to indorse. Usually courts completely ignore the section. The opinion of 

, J-, in London Life Ins. Co. v. Molsons Bank, 8 Ont. L. R. 238 (1904), is an excep- 
tion, applying BEA § 8520) (equivalent to NIL § 61) to place the loss on the drawer. In 
Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 651 (1918), and McCornack v. Cen- 
tral State Bank, 203 tee 833, 211 N.W. 542 (1926), the courts wrestled with NIL § 61, but 
did not apply it, over dissents. Compare UCC § 3-413, and Drawee Liability, 29 Neb. L. Rev. 
96 (1949). 

NIL § 61 is absolutely inconsistent with NIL § 9(3). For NIL § 9(3) requires the drawer 
or maker to know that the payee is nonexistent if an instrument payable to a nonexistent payee 
is to be treated as payable to bearer. If the drawer does not know, the instrument is unin- 
dorsable order paper: a nullity. And, a drawer refusing to pay such paper is denying the ex- 
istence of the payee, not to mention the payee’s capacity to indorse. 

However, BEA § 7(3), et is consistent with BEA § 55(1)(b). For British paper 
is payable to bearer whenever the payee is nonexistent. Clutton v. Attenborough, [1897] 
A.C. 90; London Life v. Molsons Bank, supra. Thus, NIL § 61 may be explained as an anoma- 
lous carryover from a consistent BEA. The trouble with this explanation is, it assumes that 


the drafters of BEA § 7(3) knew what they were doing, which may not be true. Chalmers 
Vagliano’s Case, 7 L.Q. Rev. 216 (1891). 


59 In the past, drawers have been protected from what certainly looks like their own folly. 
Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 10 N.E. ad 457 (1937). 


* That is, a definition of “fictitious” has been substituted for the word. 
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more change in present law. For, in addition to covering the padded payroll 
cases, for example, it would include all situations where a check is made out by 
mistake to a real payee to whom no money is owing.* In these instances, 
though, the loss should fall on the drawer. The man who draws and issues such 
a check shoots his arrow into the air. If when it falls someone is wounded finan- 


cially, in all justice the archer should see to the wound.® Banks already bear 
many another loss. 


IV 


In summary, the drafters of UCC Section 3-405 have made some progress, 
but not enough. A different version could unite the treatment of impostors, 
nonexistent payees, real payees with no interest, and real payees intended by 
the drawer to have no interest, all on a subjectively satisfying basis. For ex- 
ample: 


§3-405. Where Indorsement Is Conclusively Presumed Effective; “Fictitious” or Non- 
existent Payees; Impostors. 

An indorsement by any person in the name of the named payee or indorsee is to be con- 
clusively presumed effective to transfer the instrument where the named payee or indorsee: 
(a) does not exist; or 
(6) exists, but has no interest in the instrument; or 
(c) exists and has an interest in the instrument, but the instrument is issued to an im- 

postor (either face-to-face or at a distance) of the named payee or indorsee.® 


6: Even under present law, if the intended payee does indorse, the indorsement is good, 
though the payee has no claim to the money. See Bank of N.Y. v. Public Nat’] Bank & Trust 
Co., 195 N.Y. Misc. 812, 82 N.Y.S. 2d 694 (1948). The proposal below would make any in- 
dorsement effective in such case. Certainly, if the payee had no claim and the paper had never 
been received, who indorsed it would be a matter of indifference to the named payee. On the 
other hand, if the payee has any claim, even overstated or mistaken, his actual indorsement 
should be required. 


62 All the rather soggy figure is intended to convey is that the same arguments apply here 
for placing the loss on the drawer as apply in the fictitious payee cases. Or to put it another way, 
all payees who have no interest in the instruments in question should be treated as fictitious. 


63 It should be noted that Subsection (b) of the proposal reads “no interest in the instru- 
ment.” The proposal does not include the cases where a payee has another claim against the 
drawer, perhaps an inchoate claim in process of litigation, or more likely a sum due on an un- 
connected transaction. The proposed section might read, “If the named payee or indorsee has 
no connection with the transaction giving rise to the instrument.” But this is clumsy. Of 
course, either way some part of the drawer’s intent is dragged in the back door. 

One application: suppose an impostor pretends to be the agent for a well-known charity 
and obtains donations in the form of checks payable to the charity. The impostor-agent cannot 
validly indorse under the proposed section, for the payee has an interest in the check. This 
result is fair, for the situation is equivalent to one where a check made out to a creditor is given 
to someone claiming to be the creditor’s messenger. 

Finally, it may be noted that both the present suggestion and UCC § 3-405 shift losses 
from collecting banks to paying banks on some cashier’s checks. Thus, under neither can a 
bank escape liability, when it does not know a man demanding payment, by issuing a cashier’s 
check to him under the name he gives. However, it may be that paying banks could still avoid 
loss in this situation by certifying the tendered check. See Steffen and Starr, A Blue Print for 
the Certified Check, 13 N.C.L. Rev. 450 (1935). 
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Such a provision states an equitable, simple, legally elegant test for liability. 
It finds a rightful place in a code that is truly Commercial: one designed to 
serve commerce. 


THE NEW YORK AND CALIFORNIA EXPERIMENTS 
WITH ACADEMIC CONTROL 


Since in a democracy all men are rulers, all men 
must have the education that rulers ought to have. 
—Rosert M. HurcHins* 


The anti-radical feeling following the first world war reached the schools 
through such measures as the Lusk Law* and then quickly subsided. In the 
long period from the early twenties to the present time the central issues of 
academic freedom seemed to center around causes célébres involving individu- 
als. Now, with such measures as the Feinberg Law in New York and the loyalty 
oath requirement at the University of California, the problem is broadening 
again. The re-evaluation of government personnel in terms of loyalty’ has 
spread to the personnel of state schools. Corruption of the youth joins sedition 
and espionage as an immediate threat to the American way of life. The private 
school has been dealt with by informal pressure‘ partly because the loyalty of 
government personnel is the primary concern of the day and partly because the 
freedom the state has in choosing its employees‘ avoids, legally at least, the 
problems of free speech involved in preventing private institutions from teach- 
ing disapproved doctrines or hiring disapproved personnel.’ As international 
tension mounts, the problem of balancing the traditional American freedoms 


* Hutchins, T. S. Eliot on Education, 1 Measure 5 (Winter, 1950). 


2 The Lusk Law, N.Y. Laws (1921) c. 667, required the licensing of private educational insti- 
tutions and forbade the licensing of institutions teaching the violent overthrow of the govern- 
ment. It was primarily aimed at the Rand School, a socialist school. The law was repealed 
after a year. N.Y. Laws (1923) c. 799. Consult Chafee, Free Speech in the United States, c. 8 
(The Rand School Case) (1941), for a complete discussion of the case. 


3 Consult Emerson and Helfeld, Loyalty among Government Employees, 58 Yale L.J. 1 
(1948). 


4Some legislatures have rattled the investigative sword at private schools, as did a com- 
mittee of the Illinois legislature which conducted an investigation of the University of Chicago. 
The committee sent an investigator and later held hearings. It made no definite assertions 
about the University of Chicago although it did undertake to show that some of the faculty 
members were members of “communist fronts.” Consult Special Report of Seditious Activities 
Investigation, State of Illinois (1949); Report of the Seditious Activities Commission, State 
of Illinois (1949). The Testimony of Chancellor Hutchins, at 17 et seq. of the Special Report, 
is particularly noteworthy. 

5 Consult note 49 infra. 


* Thus even the Internal Security Act, ately ante enie eietiiann eae 
only registration of private communist organizations and the labeling of communist propa- 
ganda. H.R. 9490, 81 Cong. 2d Sess. (Pub. L. No. 831, 1950). 
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and the need for control of subversive activities becomes more difficult. Since 
these freedoms include academic freedom, it is worth while to inspect the mean- 
ing of that phrase. 

Academic freedom has three intelligible, if not entirely harmonious meanings: 
it may mean the freedom of the governing body of the school to choose curricu- 
lum, personnel, and student body;’ it may mean the freedom of an individual 
teacher to express, in his teaching, personal opinions about controversies in his 
field;* it may mean the freedom of the teacher to conduct himself outside the 
classroom as any other citizen might.® It is with the teacher, rather than his 


1 In the case of state schools there are notable constitutional limitations. As to curriculum, 
usual subject matter may not be arbitrarily excluded. Meyers v. Nebraska, 262 U.S. aie (1923) 
(prohibition against teaching German in elementary schools, public or private, held unconsti- 
tutional). As to teachers, state school systems may not establish discriminatory wage scales 
in favor of certified white teachers as against certified Negro teachers. Alston v. School Board, 
112 F. 2d 992 (C.A. 4th, 1940). As to students, where white students are given state education, 
Negro students must be given equivalent education. Sweatt v. Painter, 339 U.S. 629 (1950). 
Where the state chooses to meet this obligation by admitting Negro students to a school with 
white students the state must accord them the same (i.e., nonsegregated) treatment. McLaurin 
v. Oklahoma State Board of Regents, 339 U.S. 637 (1950). 

* “Academic freedom is the freedom of the teacher or research worker in higher institutions 
of learning to investigate and discuss the problems of his science . . . without interference 
from political or ecclesiastical authority or from the administrative officials of the institution in 
which he is employed, unless his methods are found by qualified bodies of his own profession 
to be clearly incompetent or contrary to professional ethics.” 1 Encyclopedia of the Social 
Sciences 384 (1930). 

* Mere lawfulness is probably not an adequate test. As a teacher occupies a special place 
in the community and exerts his influence by example, as well as by imparting formal knowl- 
edge, it may be reasonable to set a higher standard of behavior than mere observance of the 
penal statutes. “The Board of Examiners has the right to expect of applicants for licenses to 
teach a nice sense of honor which is as unlike mere honesty as the fine Damascus blade is unlike 
a farming implement. It has a right to expect from them a strong and delicate sense of moral 
values.” Epstein v. Board of Education, 162 N.Y. Misc. 718, 721, 295 N.Y. Supp. 796, 801 
(1936). There are a number of problems raised by such a position. Since few men would assert or 
admit that they are lacking in a sense of honor the question remains: What standard of conduct 
beyond mere lawfulness should be set for teachers? The danger of the requirement of “‘a nice 
sense of honor”’ is well illustrated by the passage following the quote above: “‘The contention 
of the petitioner is, however, that the refusal on this ground is feigned and not genuine, that 
it is a subterfuge merely and used to cloak the true reason, namely, dissatisfaction with her 
economic and political opinions.” 

The 1940 statement of the American Association of University Professors on academic 
freedom says in part: 

“a. The teacher is entitled to full freedom in research and in the publication of results, 
subject to the adequate performances of his other academic duties; but research for pecuniary 
return should be based on an understanding with authorities of the institution. 

“b. The teacher is entitled to freedom in the classroom in discussing his subject, but he 
should be careful not to introduce into his teaching controversial matter which has no rela- 
tion to his subject. Limitations of academic freedom because of religious or other aim of the 
institution should be clearly stated in writing at the time of the appointment. 

“c. The college or university teacher is a citizen, a member of a learned profession, and an 
officer of an educational institution. When he speaks or writes as a citizen, he should be free 
from institutional censorship or discipline, but his special position in the community imposes 
special obligations. As a man of learning and an educational officer, he should remember that 
the public may judge his profession and his institution by his utterances. Hence he should at 
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teaching, that the New York and California actions deal. Two cases which 
centered around individual teachers, and which, dramatically at least, were 
high points in the academic freedom controversies of the period from the early 
twenties to today may therefore serve as an appropriate introduction to the dis- 
cussion of the California and New York actions. 

John Scopes, a Tennessee public school teacher, was brought to trial under a 
statute’® making it criminal to teach any theory which denied the story of 
divine creation and asserted instead that man was descended from lower ani- 
mals. At the trial of the case, William Jennings Bryan and Clarence Darrow 
battled over the merits of “evolution.” It was a great spectacle," but the legal 
issues were obscured. In reversing the verdict of guilty on a technicality, the 
Supreme Court of Tennessee took the unusual step of saying that since Scopes 
was no longer working for the state a nolle prosse was desirable. But the court 
had something to say on the merits as well. 

The court asserted that Scopes could not complain of a deprivation of rights 
without due process of law for his position was merely that of an employee who 
had only the choice between working on the terms offered to him or not at all. 
“He had no right to serve the state except on such terms as the state pre- 
scribed. . . . [T]he statute before us is not an exercise of the police power, . . . it 
is an act of the state as a corporation, a proprietor, an employer. . . . In dealing 
with its own employees engaged on its own work, the state is not hampered by 
the limitations of Section 8 Article 1 of the Tennessee Constitution or the 14th 
Amendment to the Constitution of the United States.’ This assertion was to 
be made by other courts at a later date. 

Bertrand Russell was appointed in 1940 to the post of Professor of Philosophy 
in the City College of New York. He was to teach advanced logic, the philos- 
ophy of mathematics, and the relation of philosophy to the sciences.'* A tax- 
payer sued for and obtained an order declaring the appointment of Professor 
Russell void and prohibiting the city’s Board of Higher Education from hiring 
him in any capacity."* Though a number of grounds were offered, the case 


all times be accurate, should exercise appropriate restraint, should show respect for the opinions 
of others, and should make every effort to indicate that he is not an institutional spokesman.” 
35 A.A.U.P. Bulletin 67 (1949). 

© Tenn. Code Ann. (Michie, 1938) § 2344. 

™ A transcript of the trial was published as The World’s Most Famous Court Trial (1925). 


™ The court held that the trial judge had exceeded his constitutional powers in setting a 
fine of over $50. Scopes v. State, 154 Tenn. 105, 289 S.W. 363 (1927). 


"3 Ibid., at 111 and 364. 


4 Minutes of the Proceedings of the Board of Higher Education of the City of New York, 
March 18th, 1940. 


*S Kay v. Board of Higher Education, 173 N.Y. Misc. 943, 18 N.Y.S. ad 821 (1940), unani- 
mously affirmed without opinion 259 App. Div. 879, 20 N.Y.S. 2d 1or6 (1940). A thorough 
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rested on the alleged immorality of Russell. His opinions on premarital and ex- 
tramarital sexual relations were cited as urging violation of the state’s penal 
laws, although they may as easily be read as urging their modification. State- 
ments of Professor Russell which might well have come from medical textbooks 
were scored as obscene.” “Mindful of the aphorism: ‘As a man thinketh in his 
heart, so he is,’”’ the court held that the Board in appointing Professor Russell 
was “in effect establishing a chair of indecency and in so doing has acted arbi- 
trarily, capriciously, and in direct violation of the public health, safety and 
morals. . . .””*7 

From these two individual cases the scene shifts to the current attempt to 
deal with what is considered the widespread problem of the subversive teacher. 
Thoughtful attention has been given the problem of whether the known com- 
munist should be allowed to teach.** Whether the communist teacher is thought 
to be merely an espouser of an unpopular belief and to be kept on hand for the 
health of democratic processes, or is thought to be an agent of a conspiratorial 
party bound by oath to lie, cheat and steal to further the destruction of our 
democracy, the problems raised by the New York and California actions re- 
main. Both actions are attempts to check the corruption of the youth by meth- 
ods which can be easily applied to the large group of teachers in a uniform, al- 
most mechanical way. Both actions avoid the methods of the criminal] law*® and 
adopt an indirect approach to the desired end. 


I 


New York statutes prohibit the employment of persons who advocate the 
overthrow of the government by illegal means. Though these statutes have 
never been challenged in court, there would seem to be no valid objection to 
them; their language closely follows the state and federal sedition statutes 
which have been upheld.” The state may properly discharge one guilty of im- 


note examining all the legal questions and sharply criticizing the outcome appeared in 53 Harv. 
L. Rev. 1192 (1940). A less technical but more basic essay on the case appears as chapter 21, 
The Bertrand Russell Case, in Cohen, Faith of a Liberal (1946). 


6 For example at 173 N.Y. Misc. 943, 952, 18 N.Y.S. 2d 821, 830 (1940), a passage on 
masturbation is quoted as an example of Professor Russell’s “obscenity.” It should be com- 
pared with the statement on masturbation in English & Pearson, The Common Neuroses of 
Children and Adults 173 (1937). 


17173 N.Y. Misc. 943, 953, 18 N.Y.S. 2d 821, 831 (1940). 


*® Consult Hook, Academic Freedom and Communism, 2 The People Shall Judge 705 
(1949) (yes); Meiklejohn, Professors on Probation, ibid., at 715 (no). 

*» Consult text infra at page 302. 

2° N.Y. Education Law (McKinney, 1947) § 3021; N.Y. Civil Service Law (McKinney, 
1946) § 12-a. 

%t Gitlow v. New York, 268 U.S. 652 (1925); Dunne v. United States, 138 F. 2d 137 


(C.A. 8th, 1943), cert. den. 320 U.S. 790 (1943), rehearing denied ibid at 814, second peti- 
tion for rehearing denied ibid., at 815. 
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proper conduct of a criminal nature even when the evidence is such that the 
district attorney asks that the indictment be dropped,” or even where the jury 
finds a verdict of not guilty." 

Apparently determining that these measures were inadequate, the New York 
legislature, after finding that there was “common report” that subversives 
had infiltrated into the state’s public schools,*4 enacted the Feinberg Law at 
the 1949 session.*5 The law directs the Board of Regents to promulgate and en- 
force regulations for the removal of such subversives and to prepare a list of 
organizations which are subversive in that they advocate the overthrow of the 
government by illegal methods proscribed in the earlier statutes. Membership 
in any listed organization is made prima facie evidence of disqualification for 
employment in the public schools of the state. The litigation so far has seen the 
New York supreme court holding the statute unconstitutional and the appellate 
division reversing and holding the law constitutional.” The new law will prob- 


= In a recent New York case the petitioner was indicted for sodomy and the indictment 
dropped at the request of the district attorney. The court upheld a dismissal, after a hearing, 
on the same charges. Berman v. Gilroy, 97 N.Y.S. 2d 521 (1950). 


*3 The New York court has upheld the discharge of a petitioner acquitted of rape. People v. 
Dep’t of Health, 144 App. Div. 628, 129 N.Y.S. 255 (1911). 


4 “The legislature hereby finds and declares that there is common report that members of 
subversive groups, and particularly of the communist party and certain of its affiliated organi- 
zations, have infiltrated into public employment in the public schools of the State. This has 
occurred and continues despite the existence of statutes designed to prevent the appointment 
to or the retention in employment in public office and particularly in the public schools of the 
state of members of any organization which teaches or advocates that the government of the 
United States or of any state or of any political subdivision thereof shall be overthrown by 
force or violence or by any unlawful means. The consequence of any such infiltration into the 
public schools is that subversive propaganda can be disseminated among children of tender 
years by those who teach them and to whom the children look for guidance, authority and 
leadership. The legislature finds that members of such groups frequently use their office or 
position to advocate and teach subversive doctrines. The legislature finds that members of 
such groups are frequently bound by oath, agreement, pledge, or understanding to follow, 
advocate and teach a prescribed party line or group dogma or doctrine without regard to truth 
or free inquiry. The Legislature finds that such dissemination of propaganda may be and 
frequently is sufficiently subtle to escape detection in the classroom. .. .” Declaration of 
Policy in note to N.Y. Education Law (McKinney, Supp., 1950) § 3022. 


*s N.Y. Education Law (McKinney, Supp., 1950) § 3022. 


**Two companion cases, Thompson v. Wallin (Case #1), and L’Hommedieu v. Board of 
Regents (Case #2) decided together at 196 N.Y. Misc. 686, 93 N.Y.S. 2d 274 (1949), found 
the Feinberg Law was unconstitutional in that it was a bill of attainder, in that it failed to 
establish a definite standard of proscribed conduct, and in that it failed to meet the minimum 
requirement of due process as applied to administrative agencies. The Appellate Division 
reversed the first case brought on behalf of the Communist Party on the grounds that the 
preamble of a statute is not part of it, and cannot attaint anyone, and that when and if 
listed they have a right of judicial review if denied due process. Thompson v. Wallin, 276 
App. Div. 463, 95 N.Y.S. 2d 784 (1950). The appellate division reversed the second case, 
brought on behalf of five persons presently employed in the New York City school system and 
one retired teacher, on the same basis and the additional grounds that the State may pre- 
scribe qualifications for its employees, and that the Feinberg Law does not abridge any of the 
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ably come before the court of appeals at this term.*’ 

The Feinberg Law raises the problem of “guilt by association.”’** The term 
may of course be nothing but a cliché of disapproval. It may, however, mean 
the use of an individual’s associations, entirely apart from anything else the 
individual has done or said, as proof of ‘‘disloyalty.”*® All of an individual’s ac- 
tions, including his associations, may be relevant to judgments about his char- 
acter or the doctrines he advocates, and where an attempt is being made to de- 
termine qualification for a position of trust, there is no reason to exclude them. 
The Feinberg Law, however, gives authority for going well beyond membership 
in associations, along with other matters, in determining fitness for a position 
of trust. It sets a standard far more restrictive than the President’s Loyalty 
Order, which merely provided that membership in an organization listed as 
subversive by the Attorney General was one of six elements to be considered in 
determining the loyalty of an employee. The Feinberg Law ignores the well- 
recognized fact that men belonging to a political party do not necessarily adhere 
to every one of its aims. In short, the law changes the aphorism used in the 
Russell decision to read: “As a man’s associates think, so the man is.”’ 

Membership in a proscribed organization is prima facie evidence of dis- 
qualification for employment as a teacher. How may a teacher defend himself? 
He may deny that the organization* advocates the illegal overthrow of the 
government. This, substantially, puts on the individual teacher the burden of 
disproving what the government took eleven months to prove in the relatively 


constitutional freedoms. As direct authority for the statute’s constitutionality, the court cited 
United Public Workers v. Mitchell, 330 U.S. 75 (1947), which upheld the Hatch Act pro- 
visions forbidding federal employees to take an active part in political campaigns. L’Homme- 
dieu v. Board of Regents, 276 App. Div. 494, 95 N.Y.S. 2d 443 (1950). 

In the second round of litigation, a taxpayer’s suit, the supreme court held the Feinberg 
Law unconstitutional in that it provided for guilt by association and denial of due process. 
Lederman v. Board of Education, 196 N.Y. Misc. 873, 95 N.Y.S. 2d 114 (1949). The appellate 
division reversed on the same grounds as in the other cases, and on the grounds that the 
Feinberg Law did not provide for guilt by association, since an employee might defend by 
denying membership, denying the organization advocates the overthrow of the government 
by violence, or denying that he had knowledge of such advocacy. Lederman v. Board of 
Education, 276 App. Div. 527, 96 N.Y.S. 2d 466 (1950). As a result of these actions the 
Board of Regents has been stayed from making any determination under the Feinberg Law. 
Consult note, 35 Corn. L. Q. 824 (1950), for detailed discussion of the litigation. 


27 Letter from the Attorney General dated October 6th, 1950. 

** Consult the perceptive comment Guilt by Association: Three Words in Search of a 
Meaning, 17 Univ. Chi. L. Rev. 148 (1949). 

* Ibid., at 157 et seq. 

3 12 Fed. Register 1935 (1947). Consult Durr, The Loyalty Order’s Challenge to the 
Constitution, 16 Univ. Chi. L. Rev. 298 (1949). 

3 As to the right of proscribed organizations, consult Joint-Anti-Fascist Refugee Committee 


v. Clark, 177 F. 2d 79 (App. D.C., 1949) (no justiciable controversy), and Designation of 
Organizations as Subversive, 48 Col. L. Rev. 1051 (1948), on the parallel federal question. 
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clear case of the Communist Party.* His right to appeal to the courts for review 
of the administrative finding in this matter is questionable.’? He may deny 
membership or plead resignation in good faith. The rule of evidence runs from 
ten days after the publication of the listings, but the presumption runs despite 
resignation before that time in the absence of a showing of good faith.*4 If good 
faith means merely accepting the Regents’ determination as to the organiza- 
tion’s character the law operates to deprive organizations of members.* Or it 
operates to inform stupid teachers of the aims of the organizations they belong 
to. If it means good faith in that he no longer subscribes to the doctrines of the 
organization, it raises the guilt by association problem in an acute form for the 
teacher who wishes to defend himself in the last, alternative way: he may deny 
that his membership in the organization was such that it shows any personal 
advocacy of the illegal overthrow of the government. The possibility of a 
teacher joining a proscribed organization for other reasons, such as support of 
limited local objectives, or in the hope of altering the aims of the organization, 
is neatly disposed of by the Attorney General. “As the Court pointed out in 
National Maritime Union v. Herzog, 78 F. Supp. at page 170, aff’d 334 U.S. 854 
‘if a member of such [a] group is ignorant of its aims, his ignorance is enough to 
disqualify him for a responsible post. If he is aware of the aims his enmity to 
them is too weak to compel him to forego association with a group pursuing 
those aims.’ ’’3* If a teacher is a member of a proscribed organization there are 
two simple and exhaustive possibilities: he is a fool or a knave. This being so, 
membership in a proscribed organization must disqualify the teacher. If the 
doctrine of guilt by association does not prove to be part of the Feinberg Law, it 
will be because the Board of Regents interprets the law in a manner radically 
different from that of the Attorney General. 

The Appellate Division asserted that the prima facie provision of the law 
was merely a change in an evidentiary procedure and that no one had a vested 
right in a rule of evidence. This is hornbook law, but it does not follow that a 
rule of evidence may abridge the basic requirement of due process of law in re- 
gard to a fair hearing by administrative agencies. If the question is, as the 
State says, “personal advocacy,” the association merely being presumptive evi- 
dence thereof, it is difficult to see how an individual might have a fair hearing 
on the personal “guilt’”’ question under the law or at least under the interpre- 
tation of the law given by the Attorney General. 

% Consult Judge Medina’s charge to the jury in the Communist case, United States v. 
Foster, 9 F.R.D. 367, 373 (1949). 


3 i Friedman v. Schwellenbach, 159 F. 2d 22 (App. D.C., 1946), cert. den. 330 U.S. 838 
1947). 


a4 Regents Rules on Subversive Activities § 255(2). The law itself mentions only mem- 
bership. 


38 This would seem to raise a free speech question. But see American Communication Ass’n 
v. Douds, 339 U.S. 382 (1950). 


36 Thompson v. Wallin, New York Court of Appeals (1950), respondent’s brief at 77. 
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Il 


The University of California has for over a year been torn by controversy?” 
over various “‘loyalty’’ oaths and contract clauses** that have been added to the 
constitutionally required oath*® as a condition of employment. In April the 
Board of Regents adopted a compromise whereby nonsigners might appear be- 
fore the Faculty Committee on Privilege and Tenure as an alternative to sign- 
ing the oath.** The Regents, however, reserved final judgment in such cases to 
themselves.“ In July the Regents followed the recommendation of the Com- 
mittee and reappointed forty nonsigners. They did not reappoint 157 nonfaculty 
employees (below the rank of instructor or nonacademic). This may be attribut- 
ed in part to the normal labor turnover.* In August the Regents reversed their 
action on the “approved” nonsigners, who because of five signings and three 
resignations were only 32 in number, and ordered them to sign.“ Thereupon a 
group of twenty “approved” nonsigners petitioned the third district court of 
appeals for a writ of mandate ordering the Regents to issue them letters of 
appointment.‘ 

The petitioners urged that their positions were public offices, and therefore 
their appointments at the July meeting were irrevocable. While the California 
law is to the effect that appointments to public offices are irrevocable,“ there 
is no holding as to whether professors are public officers. In view of the fact 
that the University of California is a constitutional department of govern- 
ment‘? and that its most vital functions are performed by the faculty, it would 
seem the better rule to hold that faculty members are public officers. 

37 Consult Stewart, The Year of the Oath (1950). 

38 Typical of the various oaths and contract clauses is: “Having taken the constitutional 
oath of office required of public officials of the State of California, I hereby formally acknowl- 
edge my acceptance of the position and salary named, and also state that I am not a member 
of the Communist Party or any other organization which advocates the overthrow of the 
Government by force or violence, and that I have no commitments in conflict with my re- 
sponsibilities with respect to impartial scholarship and free pursuit of truth. I understand 
that the foregoing statement is a condition of my employment and a consideration of payment 
of my salary.” Resolution of the Regents of the University of California, April 21st, 1950. 


39 Calif. Const. Art XX, § 3. 
4 Resolution of the Regents of the University of California, April 21st, 1950. 
# Thid. 


# Minutes of the Regents’ Meeting of July 21st, 1950; Stewart, The Year of the Oath 139 
(1950). 


43 Minutes of the Regents’ Meeting of August 25th, 1950. 


4 Petition for Writ of Mandate, District Court of Appeals, Third District, State of Cali- 
fornia, No. 7946 (1950). 


45 Points and Authorities in Support of Petition for Writ of Mandate, District Court of 
Appeals, Third District, State of California, No. 7946, at 8 (1950). 

46 MacAlister v. Baker, 139 Cal. App. 183, 33 P. 2d 469 (1934). 

47 Calif. Const. Art XX, § 3. 
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The relatively small number of cases expounding* this view may well be due 
to the tendency to decide these cases on the question of “the right to work for 
the state.”’ If the California professors are not public officers, they have no 
contractual right to be employed, whatever the understanding may have been 
as to the “morally” binding effect of the recommendations of the Committee 
on Privilege and Tenure. Only after acceptance of their appointment would 
they have an ordinary contractual claim. The state, like any other employer, 
may within constitutional and statutory limits employ whom it pleases. 
Whether the Regents have gone beyond these limits depends in large part on 
the position taken on the second point the petition raises. 

The petitioners urged as their second point that the California Constitu- 
tion provides an oath for public officers and persons executing public trusts and 
forbids all other oaths or tests.5° The newly required oaths, in words which the 
United States Supreme Court used in a similar connection, “presumes... 
guilt” and denies the right to “teach unless the presumption be first removed 
by their expurgatory oath—in other words... [it] assume|s] the guilt and 
adjudge[s] punishment conditionally.”* In the absence of any showing of 
disloyalty it is not surprising that members of the faculty of the University of 
California bitterly resent presumptions that the faculty is composed of con- 
spiratorial and seditious persons. What is the purpose of establishing constitu- 
tional oaths as exclusive? In regard to a similar provision a New York court 
said the purpose was “‘to prevent the subjection of an official to any ordeal to 
ascertain his political, religious or social views.” The petitioners have taken the 
constitutional oath and consider it adequate. Even if the constitutional oath were 
not exclusive in terms it would have to be interpreted to be so.*? The Supreme 


48 One of the few square holdings to this effect is Eason v. Majors, 111 Neb. 288, 196 N.W. 
133 (1923). 

49 While it is true that no one has a constitutional right to a job it is also true that everyone 
has a legally enforceable interest in not being unconstitutionally barred from a job, public or 
private. Aliens may not under the police power of the states be arbitrarily excluded from 
private employment by statute even where it is not a total exclusion, Truax v. Raich, 4 999 
U.S. 33 (1915), though citizens may be given preference by the state as employer, Heim 
v. McCall, 239 U.S. 175 (1915); Crane v. New York, 239 U.S. 195 (1915). The state in 
its capacity as employer may not constitutionally establish discriminatory salary scales on the 
basis of race, Alston v. School Board, 112 F. 2d 992 (C.A. 4th, 1940). Federal employees have 
a legal interest in their jobs such that a legislative act depriving them of their jobs by name 
is punishment within the constitutional prohibition against bills of attainder, United States 
v. Lovett, 328 U.S. 303 (1946). The proper statement of the matter seems to be one of 
Justice Cardozo: “It is true that the individual, though a citizen, has no legal right in any 
particular instance to be selected as a contractor by the government. It does not follow, how- 
ever, that he may be declared disqualified . . . unless the proscription bear some relation to 
the advancement of the public welfare.” People v. Crane, 214 N.Y. 154, 160, 108 N.E. 427, 431 
(1915). 

% Calif. Const. Art. XX, § 3. 

5* Cummings v. Missouri, 4 Wall. (U.S.) 277, 325 (1866). 

* Rogers v. Buffalo, 3 N.Y. Supp. 671, 674 (1888). 

5}; Story on the Constitution § 625 (1891). 
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Court of New Jersey recently struck down as unconstitutional a loyalty oath 
which had been added to a constitutional oath not exclusive in terms on the 
ground that a power to add to the required oath would in effect be a power to 
amend the constitution.*4 What has been said about the oath applies as well to 
the contract clauses which were frank substitutes. The traditional American 
wariness of oaths lends strong support to the petitioners’ view as to the adequacy 
of the long established constitutional oath. 

Again, as in New York, the tradition of individual culpability gives way, this 
time to a presumption of guilt to be purged away by an oath. Since not one 
charge of disloyalty has been leveled at an individual faculty member the only 
clear cut results of the loyalty oath have been the dropping of 48 courses at the 
University this autumn and the recommendation of a learned society that its 
members refuse employment at the University of California until the situation 
is clarified. Whatever merits the oath may ultimately prove to have,5’ it can 
hardly be defended as having a beneficial effect on the University in its short 
term application. 

II 

The actions taken in regard to teachers’ loyalty in New York and California 
pose a grave problem. The concrete results in New York are not clear. In Cali- 
fornia, the University’s curriculum has suffered. To the extent that such loyalty 
probing is nationwide, it sets a potentially more dangerous pattern than the 
relatively isolated contexts of the Scopes and Russell cases. 

If the legislatures of New York and California had taken the direct route of 
making it unlawful for communists or fellow travelers to teach, the standards of 
proof required to disqualify a teacher would be more rigid. However, solving 
the issue in such a manner would raise more serious problems. The prohibition 
against bills of attainder would seem to preclude them from naming the or- 
ganizations to which no teacher could lawfully belong. To have made the pre- 
sumption of “guilt” operate as an irrebuttable one, with the proscribed organi- 
zations and affiliations to be determined by an administrative agency, would 
have set up an absolute doctrine of guilt by association, even though it would 
have avoided the bill of attainder objection. It would also mean a more stringent 
restriction on the traditional freedom of speech. This the legislatures are ap- 
parently unwilling to do. Thus the paradox remains: to avoid the buckshot 
approach adopted in New York and California means complete acceptance of 
doctrines abhorrent to democratic ideals. 

One must assume that the vast majority of teachers are loyal. One must as- 

4 Imbrie v. Marsh, 3 N.J. 578, 71 A. 2d 352 (1950). 

55 N.Y. Times, p. 1, col. 2 (Sept. 19, 1950). 


% The American Psychological Association has taken this action. N.Y. Times, p. 19, col. 2 
(Sept. 9, 1950). 

8? The ultimate merits of loyalty oaths in California will probably be decided on quite 
different grounds as the State of California has enacted a law requiring a loyalty oath of all 
state employees. N.Y. Times, p. 23, col. 2 (Oct. 4, 1950). 
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sume that they are in the best position to detect disloyalty, and that they will 
be alert to the danger of seditious persons in the schools. It is more for the 
regents, the courts, and the legislatures, with whom the ultimate safeguarding 
of liberty rests, to guard against the schools becoming forums for partisan politi- 
cal maneuvering. 

If it is the common report that our schools are infiltrated with “subversive 
persons” it is also the common report that the schools face a crisis in giving 
Americans the education they must have. If they are to meet that crisis, not 
only the physical problems of buildings and finance must be solved, but the 
problem of personnel must be conquered. A pattern of constant testing of teach- 
ers for political innocuousness is hardly likely to draw the sort of teacher who 
would imbue children with a vigorous love of justice, democratic principles, or 
country. 

Socrates, answering the common report that he was a subversive and a cor- 
rupter of youth, said of one of his accusers: “He says that I am a doer of evil 
and corrupt the youth, but I say to men of Athens, that Meletus is a doer of 
evil in that he pretends to be in earnest when he is only in jest and is so eager 
to bring men to trial from a pretended zeal and interest in matters in which he 
really never had the smallest interest.’’5* 


RAILROAD LABOR DISPUTES AND THE NATIONAL 
RAILROAD ADJUSTMENT BOARD 


In two cases decided in the spring of 1950,’ the Supreme Court, by a new 
construction of the 1934 amendments to the Railway Labor Act (RLA),? con- 
ferred upon the National Railroad Adjustment Board (NRAB) exclusive pri- 
mary jurisdiction of disputes involving the interpretation and application of 
collective-bargaining agreements in the railroad industry. The effect of these 
decisions is to deny parties to the disputes initial resort to state and federal 
courts, and to limit judicial consideration of these controversies mainly to suits 
in federal courts for the enforcement of NRAB awards. This holding invites a 
closer scrutiny of the NRAB’s internal operation and its relation to the system 
of collective bargaining in the railroad industry. 


I 


The courts have come to regard collective-bargaining agreements as con- 
tracts which may be enforced by any employee who is covered by them,’ regard- 

* Plato, Apology, Works of Plato 67 (Mod. Lib. ed., 1928). 

* Slocum v. Delaware, L. & W. R. Co., 339 U.S. 239 (1950); Order of Ry. Conductors v. 
Southern R. Co., 339 U.S. 255 (1950). 

* 44 Stat. 577 (1926), as amended, 48 Stat. 1185 (1934), 45 U.S.C.A. § 151 (1943). 

3 An early difficulty with the suit to enforce a collective-bargaining agreement as a con- 
tract was found by some courts in the lack of consideration from the individual employee who 
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less of union affiliation.‘ They freely allow complaints by individual employees,’ 
and where other employees would be affected by a judgment sought against an 
employer, the court will not only permit, but insist on, their being notified and 
given an opportunity to be heard.* The courts have not limited their jurisdic- 
tion to disputes between management and employees. The rights‘created by 
bargaining agreements have also been protected against interference by other 
employees,’ the bargaining agent itself,* and other unions.* Protection has even 
been given to an employment status not covered by an agreement, but which 
would have been continued by the employer but for the outside interference 
complained of.*° Although the availability of judicial relief is doubtful in some 
types of disputes,” judicial sanctions have been invoked to maintain every 


brings the suit. He was not a party to the agreement and did not agree to serve under it. 
Hudson v. Cincinnati, N. O. & T. P. Ry. Co., 152 Ky. 711, 154 S.W. 47 (1913); West v. 
Baltimore & Ohio R. Co., 103 W.Va. 417, 137 S. E. 654 (1927); Burnetta v. Marceline Coal 
Co., 180 Mo. 241, 79 S.W. 136 (1904). Also see Gary v. Central of Georgia R. Co., 37 Ga. App. 
744, 141 S.E. 819 (1928), which permitted suit where the plaintiff’s contract of employment 
had incorporated the collective provision sued on. Some courts could see their way to en- 
forcing wage and working condition provisions in the agreement, but balked at those restrict- 
ing the employer’s right to discharge at will because the employee was always free to quit. 
Louisville & N. R. Co. v. Bryant, 263 Ky. 578, 92 S.W. 2d 749 (1936). In Gulla v. Barton, 164 
App. Div. 293, 149 N.Y. Supp. 952 (1914), the agreement was treated as a benefit to which the 
plaintiff employee was entitled by virtue of having paid dues to the union which made it. 
It was enforced as a contract to which the plaintiff was a real, though not a named party. As 
now conceived, the agreement is not in itself a contract, but rather an offer, which becomes a 
contract when an individual accepts it by taking employment which is covered by the agree- 
ment. See Illinois Central R. Co. v. Moore, 112 F. 2d 959 (C.A. sth, 1940). 

4 Union members permitted to sue: Gulla v. Barton, 164 App. Div. 293, 149 N.Y. Supp. 952 
(1914); Blum & Co. v. Landau, 23 Ohio App. 426, 155 N.E. 154 (1926); Piercy v. Louisville 
& N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923); Cross Mountain Coal Co. v. Ault, 157 
Tenn. 461, 9 S.W. 2d 692 (1928). Nonunion employees allowed to sue on a union agreement: 
Gregg v. Starks, 188 Ky. 834, 224 S.W. 459 (1920); Yazoo & M. V. R. Co. v. Sideboard, 161 
Miss. 4, 133 So. 669 (1931); Yazoo & M. V. R. Co. v. Webb, 64 F. 2d go2 (C.A. sth, 1933). 
For a review of these and other early cases see Rentschler v. Missouri Pacific R. Co., 126 Neb. 
493, 253 N.W. 694 (1934). ™ 


5 Cases cited note 4 supra. 
See note 74 infra. 


7 Stephenson v. New Orleans & N. E. R. Co., 180 Miss. 147, 177 So. 509 (1937); Long v. 
Van Osdale, 26 N.E. 2d 69 (Ind. App., 1940). 


* Piercy v. Louisville & N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923); Crowell v. Palmer, 
134 Conn. 502, 58 A. 2d 729 (1948); Dooley v. Lehigh V. R. Co., 130 N.J. Eq. 75, 21 A. 2d 334 
(1941); Capra v. Local Lodge No. 273, 102 Colo. 63, 76 P. 2d 738 (1938); System Federation 
No. g1 v. Reed, 180 F. 2d 991 (C.A. 6th, 1950). 


* Randolph v. Missouri-K.-T. R. Co., 68 F. Supp. 1007 (Mo., 1946), rev’d 164 F. 2d 4 
(C.A. 8th, 1947); Delaware, L. & W. R. Co. v. Slocum, 299 N.Y. 496, 87 N.E. 2d 532 (1949), 
rev'd 339 U.S. 239 (1950); see Griffin v. Illinois Central R. Co., 88 F. Supp. 552 (IIl., 1949). 


*° Hunter v. Atchison, T. & S. F. Ry. Co., 171 F. 2d 594 (C.A. 7th, 1948). 


* Especially the jurisdictional dispute. See text at note 85 infra; Hampton v. Thompson, 
171 F. 2d 535 (C.A. sth, 1948). 
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aspect of collective bargaining.”* In effect, the collective bargaining agreement 
is enforced as the law of the employment relationship." 

Collective bargaining in the railroad industry has received special treat- 
ment from Congress.’4 In 1926 the RLA* imposed on the carriers the duty to 
bargain collectively, and in 1934 Congress added criminal sanctions to this pro- 
vision and set up machinery for election by each class or craft of its bargaining 
representative.** The 1934 amendments also provided for the establishment of 
the NRAB,’’ to have jurisdiction over “disputes between an employee or group 
of employees and a carrier or carriers growing out of grievances or out of the 
interpretation or application of agreements concerning rates of pay, rules, or 
working conditions. ...’’ The disputes “may be referred by petition of the 
parties or by either party to the appropriate division of the Adjustment Board 

. »” [emphasis added], in the event that preliminary conferences held on com- 
pany property do not result in an adjustment."* 


12 E.g., cases cited notes 7, 8 and 9 supra; Virginian Ry. Co. v. System Federation No. 40, 
300 U.S. 515 (1937) (injunction requiring carrier to bargain with employees’ elected repre- 
sentative) ; Brand v. Pennsylvania R. Co., 22 F. Supp. 569 (Pa., 1938) (court has jurisdiction 
to enjoin award of system board of adjustment which was made without notice or hearing to 
plaintiffs) ; Brotherhood of Ry. Clerks v. Nashville, C. & St. L. Ry. Co., 94 F. ad 97 (C.A. 6th, 
1937) (upheld refusal of injunction to enforce Mediation Board certification of collective 
bargaining agent under RLA because not supported by evidence). 

3 This is a realistic view of the collective bargaining system as practiced in the railroad 
industry. Under the RLA the members of a craft or class (determined by the National Medi- 
ation Board) elect a bargaining representative to conduct negotiations with the carrier for a 
collective agreement. The whole class, including the minority which may have dissented from 
the choice of representative, is bound by this agreement, regardless of whether or not they are 
members of the chosen representative. Brisbin v. E. L. Oliver Lodge No. 335, 134 Neb. 517, 
279 N.W. 277 (1938); Austin v. Southern Pacific Co., 50 Cal. App. ad 292, 123 P. 2d 39 
(1942). Employees may escape the agreement only by quitting, an alternative which has little 
attraction in view of the advantages of seniority already accrued and the difficulty of finding 
new employment in the industry especially after the age of forty. See Austin v. Southern 
Pacific R. Co., supra. 

4 Government intervention began with the creation of the Interstate Commerce Com- 
mission in 1877 (24 Stat. 379) and the first arbitration legislation in 1888 (25 Stat. gor). 
Activity was limited to development of arbitration and mediation techniques and 
strike-breaking until World War I. After the war the Railroad Labor Board was established 
under the Transportation Act of 1920 (41 Stat. 469, 470) to make rules and set wages, but it had 
no power to carry out any of its awardsor mandates. It was replaced in 1926 by the Board of 
Mediation created by the RLA (44 Stat. 579), which had no rule-making powers, but merely 
provided a voluntary mediation and arbitration service. Adjustments under effective agree- 
ments were left to bipartisan boards to be created by private agreement between unions and 
carriers, although the Board of Mediation could be asked to decide deadlocked cases. This 
adjustment machinery proved unworkable, and amendments to the RLA in 1934, 48 Stat. 
1185, 45 U.S.C.A. § 151 (1943), established the NRAB as the mainspring of a new adjust- 
ment procedure and provided much needed sanctions against anti-union activities by the 
carriers. See Garrison, The National Railroad Adjustment Board—A Unique Administrative 
Agency, 46 Yale L.J. 567, 568-76 (1937); First Annual Report of the National Mediation 
Board 59 (1935). 

*5 44 Stat. 579, as amended, 45 U.S.C.A. § 151 (1943). 

6 § 2, 48 Stat. 1185 (1934), 45 U.S.C.A. § 152 (1943). 


+7 Tbid., at § 3 and § 153. 8 Tbid., at § 3 First (i) and § 153 First (i). 
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The state courts generally maintained that this provision did not deprive 
them of their pre-existing jurisdiction,’® and the view was shared by some 
federal courts with regard to both the state courts and federal diversity juris- 
diction.** However, the election of a forum, once made, was binding on the 
parties.” If the forum was the NRAB, the narrow review provisions of the RLA 
provided the only means of getting into court,” unless the NRAB refused to 
take the case.” 

The concurrent jurisdiction view was apparently accepted by the Supreme 
Court in 1940, in the case of Moore v. Illinois Central R. Co.,?4 where an employee 
sued in a state court for damages for wrongful discharge; the case then being 
removed on the basis of diversity. The Court said that the administrative 


* Explicit holding: Evans v. Louisville & N. R. Co., 191 Ga. 395, 12 S.E. ad 611 (1940); 
Watson v. Missouri-K.-T. R. Co., 173 S.W. ad 357 (Tex. Civ. App., 1943); Southern Ry. Co. v. 
Order of Ry. Conductors, 210 S.C. raz, 41 S.E. 2d 774 (1947), rev’d 339 U.S. 255 (1950); 
Delaware, L. & W. R. Co. v. Slocum, 299 N.Y. 496, 87 N.E. 2d 532 (1949), rev’d 339 U.S. 239 
(1950). Treated case without comment: Dooley v. Lehigh Valley R. Co., 130 N.J. Eq. 75, 21 A. 
2d 334 (1941); Moore v. Yazoo & M. V. R. Co., 176 Miss. 65, 166 So. 395 (1936); Capra v. 
Local Lodge No. 273, 102 Colo. 63, 76 P. ad 738 (1938). Contra: State ex rel. St. Louis-S. F. Ry. 
Co. v. Russell, 358 Mo. 1136, 219 S.W. 2d 340 (1949); see Tharp v. Louisville & N. R. Co., 
307 Ky. 322, 210 S.W. 2d 954 (1948); Mansell v. Texas & P. Ry. Co., 135 Tex. 31, 137 SW. 
ad 997 (1940); cf. Wyatt v. Kansas City Southern Ry. Co., 101 S.W. ad 1082 (Tex. Civ. App., 
1937): 


*° Southern Ry. Co. v. Order of Ry. Conductors, 63 F. Supp. 306 (S.C., 1945); Delaware, L. 
& W. R. Co. v. Slocum, 56 F. Supp. 634 (N.Y., 1944); Adams v. New York, C. & St. L. R. Co., 


121 F. 2d 808 (C.A. 7th, 1941); Swartz v. South Buffalo Ry. Co., 44 F. Supp. 447 (N.Y., 1942) 
Shipley v. Pittsburgh & L. E. R. Co., 83 F. Supp. 722 (Pa., 1949); Washington Terminal Co 

v. Boswell, 124 F. 2d 235 (App. D.C., = Ur. Contra: Hampton v. Thompson, 171 F. 2d 535 
(C.A. sth, 1948); Missouri-K.-T. R. Co. v. Randolph, 164 F. 2d 4 (C.A. 8th, 1947); McDer- 
mott v. New York Central R. Co., 32 F. Supp. 873 (N.Y., 1940); United States ex rel. Deavers 
v. Missouri-K.-T. R. Co., 171 F. ad 961 (C.A. sth, 1949); In re Central R. Co. of N.J. [O.R.C. 
v. Pitney], 145 F. ad 351 (C.A. 3d, 1944); Illinois Central R. Co. v. Brotherhood of R.R. Train- 


men, 83 F. Supp. 930 (IIl., 1949). Federal courts declined to accept nondiversity cases, stating 
that the cause of action arose out of the common law, not the RLA. Cases cited pro, supra 
Malone v. Gardner, 62 F. ad rs (C.A. 4th, 1932) (pre-NRAB); Lewis v. New York Central R. 
Co., 17 C.C.H. Lab. Cas. 965,425 (D.C. Ill., 1949); Strawser v. Reading Co., 80 F. Supp. 455 
(Pa., 1948). 


* Kelly v. Nashville, C. & St. L. Ry., 75 F. Supp. 737 (Tenn., 1948); Washington Terminal 
Co. v. Boswell, 124 F. ad 235 (App. D.C., 1941); Ramsey v v. Chesapeake & Ohio R. Co., 75 F. 
Supp. 740 (Ohio, 1948); Hicks v. Thompeon, 207 S.W. ad 1000 (Tex. Civ. App., 1948); Austin 
v. Southern Pacific Co., 50 Cal. App. ad 292, 123 P. 2d 39 (1942); see Watson v. Missouri- 
K.-T. R. Co., 173 S.W. "ub ses Cle. thy, App., 1943). 


= Reynolds v. Denver & R.G. W.R. Co., 174 F. 2d 673 (C.A. roth, 1949); Ramsey v. Chesa- 

peake & Ohio R. Co., 75 F. Supp. 740 (Ohio, 1948); Berryman v. Pullman Co., 48 F. Supp. 542 
a 1942); Williams v. Atchison, T. & S. F. Ry. Co., 356 Mo. 967, 204 S.W. 2d 693 (1947); 

v. Pullman Co., 85 F. Supp. 34 (Wash., 1949); Hargis v. Wabash R. Co., 163 F. 2d 608 
Gad dik marae emi ahha tae & E. R. Co. v. Burley, 325 U.S. 711, 749 
(1945). But see Washington Terminal Co. v. Boswell, 124 F. 2d 235, 245 (App. D.C., sat); 
Watson v. Missouri-K.-T. R. Co., 173 S.W. 2d 357, 362 (Tex. Civ. App., 1943); opinion of 
Holly, J., in Hargis v. Wabash R. Co., supra at 611. 


*3 Crowell v. Palmer, 134 Conn. 502, 58 A. 2d 729 (1948). 
4 312 U.S. 630 (1940). 
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remedies provided by the RLA, even the requirement of conferences on com- 
pany property, need not be exhausted before resort is made to the courts. A 
pronounced shift from the Moore case was evident in the Supreme Court’s 
1944 decision, Order of Railway Conductors v. Piiney,* in which a bankruptcy 
court was confronted with a jurisdictional dispute between the plaintiff and the 
Brotherhood of Railroad Trainmen, each union maintaining that its own con- 
tract covered certain disputed jobs. The Supreme Court ruled that the bank- 
ruptcy court should not attempt to interpret the contracts itself, but should re- 
tain jurisdiction of the dispute until the parties had an opportunity to consult 
the NRAB for interpretation of the two agreements. It could then proceed to 
protect the rights so revealed. 

After this decision the state courts continued to dispose of cases in the field,** 
but some federal courts instituted a policy of denying access to the federal courts 
prior to a decision by the NRAB.*’ This mandatory primary jurisdiction of the 
NRAB has been further extended by the two recent cases of Slocum v. Delaware, 
L. & W. R. Co.** and Order of Railway Conductors v. Southern Ry. Co.,” in which 
the Supreme Court sharply restricted the concurrent jurisdiction of both state 
and federal courts. Both cases involved the interpretation of agreements, and 
the Court was impressed with the desirability of having this done uniformly and 
expertly. It stated that this objective, which was the basis of the Pitney decision, 
“equally supports a denial of power in any court—state as well as federal—to 
invade the jurisdiction conferred on the Adjustment Board by the [RLA].”* It 
should be noted that this jurisdiction is not limited to interpretations, but ex- 
tends to all grievances and adjustments.** Rather than overrule the Moore case, 


8 326 U.S. 561 (1944). 


* Delaware, L. & W. R. Co. v. Slocum, 299 N.Y. 496, 87 N.E. ad 532 (1949), rev’d 339 
U.S. 239 (1950); Southern Ry. Co. v. Order of Ry. Conductors, 210 S.C. 121, 41 S.E. ad 774 
(1947), rev’d 339 U.S. 255 (1950); Wooldridge v. Denver & R. G. W. R. Co., 118 Colo. 25, 
191 P. ad 882 (1948); Coyle v. Erie R. Co., 142 N.J. Eq. 306, 59 A. 2d 817 (1948). Contra: 
State ex wf St. Louis-S. F. Ry. Co. v. Russell, 358 Mo. 1136, 219 S.W. 2d 340 (1949); see 
Tharp v. Louisville & N. R. Co., 307 Ky. 322, 210 S.W. 2d 954 (1948). 


*? Hampton v. Thompson, 171 F. 2d 535 (C.A. sth, 1948); Missouri-K.-T. R. Co. v. Ran- 
dolph, 164 F. 2d 4 (C.A. 8th, 1947); United States ex rel. Deavers v. Missouri-K.-T. R. Co., 
171 F. ad 961 (C.A. 7th, 1949); Howard v. Thompson, 72 F. Supp. 695 (Mo., 1947); Griffin v. 
Illinois Central R. Co., 88 F. Supp. 552 (Ill., 1949); Missouri-K.-T. R. Co. v. NRAB, 
18 C.C.H. Lab. Cas. 965,814 (D.C. Ill., 1950); United R.R. Workers v. Atchison, T. & S. F. 
Ry. Co., 89 F. Supp. 666 (Ill., 1950); see Starke v. New York, C. & St. L. R. Co., 180 F. ad 569 
(C.A. 7th, 1950); Order of R.R. Telegraphers v. New Orleans, T. & M. Ry. Co., 156 F. ad 1 
(C.A. 8th, 1946). Contra: Randolph v. Missouri-K.-T. R. Co., 68 F. Supp. 1007 (Mo., 1946), 
rev’d 164 F. ad 4 (C.A. 8th, 1947); System Federation No. 91 v. Reed, 180 F. 2d gor (C.A. 
6th, 1950); Hughes v. Chicago, R. I. & P. R. Co., 18 C.C.H. Lab. Cas. 965,882 (D.C. Okla., 
1950); see Delaware, L. & W. R. Co. v. Slocum, 56 F. Supp. 634 (N.Y., 1944); Southern Ry. 
Co. v. Order of Ry. Conductors, 63 F. Supp. 306 (S.C., 1945). 

** 339 U.S. 239 (1950). * 339 U.S. ass (1950). 

3° Slocum v. Delaware, L. & W. R. Co., 339 U.S. 239, 244 (1950). 


* RLA, § 3 First (i), 48 Stat. 1185 (1934), 45 U.S.C.A. § 153 First (i) (1943), quoted in 
text at note 18 supra. 
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the Court did recognize a common-law jurisdiction in the courts which would 
survive the present decision. But judicial relief in disputes under collective 
bargaining agreements has always been based on common-law grounds rather 
than on the RLA.®* It can only be surmised that the Supreme Court intends to 
limit the surviving “common-law” jurisdiction to the exact facts in the Moore 
case, for otherwise the exception would be as broad as the rule.*3 Unfortunately, 
the tribunal which has been given such increased importance by this ruling is 
unsatisfactory in many respects, and most of its decisions are immune from 
judicial review under the RLA. 


II 


The NRAB consists of four separate tribunals, each with jurisdiction over 


disputes involving members of certain crafts and classes specified in the RLA.* 
Each tribunal, called a division, is composed of equal numbers of labor and 


carrier representatives, who are chosen and paid by the national railroad labor 
unions and the interstate railroads.*5 In the event that a division splits evenly 
on a decision, a referee is brought in to vote with the division in making an 
award.** The interests of the board members, although generally opposed and 
balanced, make this government agency unique in both composition and opera- 
tion, and is the source of most of its difficulties and disadvantages.?’ 


32 Cases cited notes 19, 20 supra. 


33 As to the legal merit of this decision, see the forceful dissenting opinion of Justice Reed 
in the Slocum case, 339 0 U.S. 239, 245 (1950), quoted in part, note 107 infra. The Court pur- 
ported to distinguish the Moore case as an ordinary common-law action for damages, as 
opposed to suits for reinstatement, seniority rights, etc., which are not “common-law.” 
Such a distinction forgets that although rights under collective bargaining agreements were 
expressly limited to damages in a few early cases—e.g., Hamilton v. Rouse, 178 App. Div. 81, 
165 N.Y. Supp. 173 (1917); Robinson v. Dahm, 94 N.Y. Misc. 729, 159 N.Y. Supp. 1053 
(1916)—equitable relief has been frequently sought and given. E.g., Gregg v. Starks, 188 Ky. 
834, 224 S.W. 459 (1920); Piercy v. Louisville & N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923); 
S v. New Orleans & N. E. R. Co., 180 Miss. 147, 177 So. 509 (1937); Dooley v. Le- 
high Valley R. Co., 130 N.J. Eq. 75, 21 A. ‘sd 934 (1941). It reads as a lone dissent from the 
many federal court opinions stating that rights to equitable relief under collective bargaining 
agreements do nof arise out of the RLA but out of the common law. Cases cited note 20 supra. 
And even where an award is obtained from the NRAB (according to the Supreme Court, on 
the basis of the RLA), its enforceability will depend on the validity of the claim under the 
common law, since the award is only entitled to prima facie weight in the enforcement pro- 
ceeding, which is otherwise an ordinary civil suit. RLA § 3 First (p), 48 Stat. 1185 (1934), 45 
U.S.C.A. § 153 First (p) (1943); Cook v. Des Moines Union Ry. Co., 16 F. Supp. 810 (Iowa, 
1936); System Federation No. s9 v. Louisiana & A. Ry. Co., 119 F. ad 509 (C.A. sth, 1941); 
Hanks v. Delaware & H. R. Corp., 63 F. Supp. 161 (N.Y., 1945). The right to an injunction to 
enforce a collective-bargaining agreement is not affected by the Norris-LaGuardia Act, 37 
Stat. 72 (1932), 29 U.S.C.A. § 108 (1947), prohibiting injunctions in “labor disputes.” The 
Act has been held to apply only to disputes over changes in agreements, not to enforcement of 
existing contracts. See Comment, 47 Mich. L. Rev. 984, 985 (1949), and cases cited therein. 


34 § 3 First (h), 48 Stat. 1185 (1934), 45 U.S.C.A. § 153 First (h) (1943). 
3 Tbid., at (a), (b), (c), (g). * Tbid., at (1). 


3? For an invaluable inside account and criticism of the internal functioning of the NRAB, 
see Administrative Procedure in Government Agencies, Sen./Doc. 10, 77th Cong. rst Sess. 
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The NRAB was originally envisaged as a sort of “supreme court” for the in- 
terpretation and application of labor agreements throughout the industry. Once 
the large backlog of cases was disposed of and a body of precedents created, 
the cases referred to the NRAB would dwindle to the few difficult ones not cov- 
ered by existing precedents.** In turn, only the most difficult of these would be 
decided by a referee. However, the board members are not agreed as to their 
function. As seen by the union men, the NRAB is an extension of the adjust- 
ment machinery on company property, and a place for horse-trading and com- 
promise.** Although the carrier members maintain that the NRAB was intended 
to determine rights under the agreements in an impartial, quasi-judicial manner, 
a process in which horse-trading and compromise have no place,‘ the true 
attitude of members of both groups is indicated by the fact that on the busy 
First and Third Divisions a split in the vote of either bloc is virtually un- 
known.* If a case comes up from a union which has a representative on the 
division, the other labor members will normally be guided by his wishes.# The 
same practice prevails to a lesser extent on the carriers’ side.** Thus the merits 
of a particular controversy have less effect on the alignment of division mem- 
bers than has its bearing on the running conflict between union and carrier 
interests. 44 

The Second Division, handling a comparatively quiet part of the industry, 
has disposed of its small volume of cases amicably and efficiently, and in con- 
formity with precedent, which greatly facilitates adjustments on the property. 
But the First and Third Divisions, dealing with the most aggressive unions in the 


Part IV (1941), which appears in an abridged form in Administrative Procedure in Govern- 
ment Agencies, Sen. Doc. 8, 77th Cong. 1st Sess. 185 (1941). A more emphatic and graphic 
earlier draft, and other revealing materials, are contained in Jones, Inquiry of the Attorney 
General’s Committee on Administrative Procedure Relating to the National Railroad Adjust- 
ment Board (1941). See also Garrison, The National Railroad Adjustment Board—A Unique 
Administrative Agency, 46 Yale L.J. 567 (1937); Spencer, The National Railroad Adjustment 
Board (1938). These sources, the principal materials for the present comments on the NRAB’s 
internal operation, are all at least nine years old. But the conclusions drawn from them are 
corroborated by more recent evidence as well. Indeed, the difficulties of the Board are so in- 
extricable from its organization as determined by the RLA that significant improvement 
would be most unlikely in the absence of legislative action. 
38 Second Annual Report of the National Mediation Board 35 (1936). 


39 Administrative Procedure in Government Agencies, Sen. Doc. 10, 77th Cong. rst Sess. 
Part IV, at 5 (1941). “Horse-trading” is probably the best word to describe the process of 
grouping similar cases and balancing the awards. Rather than deadlock them all and risk hav- 
ing them all go to the opposition, each side agrees to concede some of the cases in exchange for 
others. Thus the interest of the individual claimant is sacrificed to the objective of over-all 
results, since all the claims might be found good if individually considered. 


# Administrative Procedure in Government Agencies, Sen. Doc. 10, 77th Cong. rst Sess. 
Part IV, at 18 (1941). 


# Jones, op. cit. supra note 37, at 151. 
#@ Note 40 supra, at 17. “4 For example, see note 39 supra. 
* Ibid. 48 Note 40 supra, at s. 
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industry, have become forums for the expression of partisanship and carrier- 
union animosity. Invective and even challenges to fist-fights are more familiar 
than the spirit of compromise, to say nothing of impartiality.“ Instead of 
acquiescing in precedent, carrier members have been known to deadlock cases on 
points which have been uniformly decided against them in as many as three 
hundred previous cases,‘’ and inconsistent awards and interpretations are not 
unheard of.** In view of the routine character of most NRAB business, the 
atmosphere of antagonism provides the only possible explanation for the high, 
and rising, percentage of deadlocked cases.** 

Having all these cases decided by referees involves disadvantages which have 
been repeatedly noted by observers of NRAB activity." The referee is em- 
ployed on a daily basis, has no tenure, and is liable to disqualification on com- 
plaint of either group on a division.” Yet the job requires high intelligence, im- 
partiality, and a thorough knowledge of railroad terminology and bargaining 
agreements. Qualified men, unable to devote full time to the work, must 
abandon it when their regular activities interfere, and rarely have the time to 
become competent and efficient referees within their period of service.* To add 
to the difficulty, the First Division does not prepare opinions to accompany 
its awards,*4 and the opinions provided by other divisions are frequently inade- 
quate,55 making reference to the case files a cumbersome necessity for the referee 
in search of precedent. The unfortunate result is that a large number of NRAB 
cases are decided by inexperienced and uninitiated referees. 


4 Note 40 supra, at 5; Jones, op. cit. supra note 37, at 8r. 

47 Note 40 supra, at 19, 20. 

# Note 40 supra, at 19. 

49 It has been asserted that one group of 650 cases involved only 17 principles. Ibid., at 17. 


5° The fifteen year record for the whole board in 17,928 cases is 9,086 decided without referee 
and 8,842 (49%) decided with referee. In the first year the percentage of referee awards was 
21%, in the 15th year it was 77%. The fifteen-year proportion of deadlocks on the Third 
Division is 82%. First Annual Report of the National Mediation Board (1935); Fifteenth 
Annual Report of the National Mediation Board (1949). 


s* Garrison, op. cit. supra note 37, at 593; Spencer, op. cit. supra note 37, at 22; Loomis, 
Railway Labor Law—Practices and Problems, 16 I.C.C. Pract. J. 747, 754 (1949); Seventh 
Annual Report of the National Mediation Board 46 (1941); Fifteenth Annual Report of the 
National Mediation Board 13 (1949). 

* If a division can’t agree on a referee, the Mediation Board appoints one. But it is reluc- 
tant to name unwanted men. So a complaint (usually of bias) made by either group on a divi- 
sion effectively disqualifies a referee from serving again with his accusers, regardless of the 
merits of the accusation. Spencer, op. cit. supra note 37, at 24; Garrison, op. cit. supra note 
37, at 593. 

53 In the fiscal year 1940, five of the ten referees who served were new to the job, and in 
1941 the proportion was 20 of 35. Sixth Annual Report of the National Mediation Board 32 
(1940); Seventh Annual Report of the National Mediation Board 46 (1941). 

54 Note 40 supra, at 18. However, referee opinions are written in about half of the dead- 
locked cases in this division. 

55 Note 40 supra, at 18. 
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II 


The bipartisan composition of the NRAB has also produced some important 
procedural peculiarities. Although the RLA gives individual employees the 
right to bring claims before the NRAB,* the labor members, all paid union 
representatives, have succeeded in preventing consideration of petitions 
brought by employees under their own name, without representation by their 
bargaining agent.’’ This means that dissenting members of the bargaining rep- 
resentative, members of minority unions and individuals who do not choose to 
join any union or are ineligible because of race or otherwise, have no ready 
access to the NRAB unless the bargaining agent is willing to represent them 
there.5* And if a union which has undertaken to present a claim should settle it 
and withdraw the case, the claimant is bound by the settlement as far as the 
NRAB is concerned, even though he never consented to it.5* Thus the union 


It is quite clear from the wording of the RLA that the individual claimant might bring 
and control his claim. “[D]isputes between an employee . . . and a carrier or carriers . . . may 
be referred by petition of either party to the appropriate division of the Adjustment Board. 
..- Parties may be heard either in person, by counsel, or by other representatives, as they 
may respectively elect. . . .” § 3 First (i), (j), 48 Stat. 1185 (1934), 45 U.S.C.A. § 153 First (i), 
(j) (1943). See Elgin, J. & E. R. Co. v. Burley, 325 U.S. 711 (1945); Patterson v. Chicago & 
E. I. R. Co., 50 F. Supp. 334 (Ill., 1943); Starke v. New York, C. & St. L. R. Co., 180 F. 
ad 569 (C.A. 7th, 1950); McDermott v. New York Central R. Co., 32 F. Supp. 873 (N.Y., 
1940). 

51 E.g., Burke v. Union Pac. R. Co., 129 F. ad 844, 845 (C.A. roth, 1942). Authority cited 
note 40 supra, at 7. A few isolated cases on the Fourth Division involving employees who didn’t 
belong to an organized craft or class have been the only deviations from this practice. A 
majority vote of the division is necessary to an assumption of jurisdiction. Since there is no 
provision for appointment of referees to resolve procedural deadlocks, the invariable labor 
dissent in these cases has the effect of a final refusal to consider the individual’s claim. In one 
case where a referee did decide the issue, the labor view triumphed. Rudd v. Minneapolis, 
St. P. & S. Ste. M. Ry. Co., N.R.A.B. 3d Div., Award No. 1718 (1942). The labor view is 
formally based on the RLA requirement that disputes be handled “in the usual manner” on 

property before they may be referred to the NRAB. § 3 First (i), 48 Stat. 1185 (1034), 
45 U.S.C.A. § 153 First (i) (1943). The “usual manner,” it is said, is by action of the bargaining 
agent, not of the individual or of the minority union. Some unions have had the foresight to 
insert provisions in the bargaining agreement that the elected representative shall have the 
exclusive right to present grievances. This makes an inquiry into custom unnecessary. See 
Rudd v. Minneapolis, St. P. & S. Ste. M. Ry. Co., supra; 40 Ops. U.S. Att’y Gen. 254 (1942). But 
the principle of the Elgin case would make such provisions invalid as against the public inter- 
est. Elgin, J. & E. R. Co. v. Burley, 325 U.S. 711 (1945); see 40 Ops. U.S. Att’y Gen. 494 (1946); 
cf. Edwards v. Capital Airlines, 176 F. 2d 755 (App. D.C., 1949). The reason why the practice is 
so important to the represented labor unions is the incentive to union membership which results 
from this requirement. In one instance where a division refused to allow a union other than the 


that its CIO charter was taken away. See United R.R. Workers v. Atchison, T. & S. F. Ry. 
Co., 89 F. Supp. 666, 668 (IIl., 1950). 

88 Thid.; see Starke v. New York, C. & St. L. R. Co., 180 F. 2d 569 (C.A. 7th, 1950); author- 
ity cited note 40, at 7 n. 16 (1941). 

% But see Elgin, J. & E. R. Co. v. Burley, 325 U.S. 711, 718 (1945); Rogers v. Union Pacific 
R. Co., 145 F. ad 119, 121 (C.A. oth, 1944). The Elgin case held that a union which was author- 
ized by an employee to present a claim to the NRAB was not empowered to compromise it 
without additional authorization. Generally stated, the theory of the case is that the claim 
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bargaining agent is the keeper of the keys to NRAB relief, which has now be- 
come the only relief available anywhere. The ascendant union, having been 
elected bargaining representative, can and does use its exclusive right of access 
to the NRAB to consolidate its position vis-d-vis competing unions.® This re- 
sult is in direct conflict with the view taken by the Supreme Court in Elgin, J. & 
E. R. Co. v. Burley," that the bargaining agent’s power to determine the rights 
of members of the bargaining unit is limited to the making of the agreement,* 
and that rights under an effective agreement belong to each member of the 
unit independent of the desires of the elected representative.® In the past, an 
employee who could not secure the cooperation of his bargaining agent, could 
nevertheless get relief in the courts.® This situation could be regarded as beyond 
the scope of the Slocum rule, so that judicial relief might continue, or perhaps 
the NRAB will be required to decide such cases. Otherwise the Slocum case 
will result in the denial of remedy (and therefore of rights) to these employees. 


belongs to the employee, and he is bound by union action (including presentation to the NRAB) 
only to the extent he has consented to it. After the decision was handed down, the carrier 
members on the First Division stated that unions which wanted to present claims would have 
to show a power of attorney from the individual employees they were representing. At this the 
labor members walked out, and the Division ceased to operate until the carrier men agreed to 
abandon the position. Twelfth Annual Report of the National Mediation Board 64 (1946). 
So the Elgin decision had no effect on the NRAB practice of regarding the claim as belonging 
to the union rather than the individual. See Starke v. New York, C. & St. L. R. Co., 180 F. 2d 
569, 573 (C.A. 7th, 1950). The courts have usually taken the Elgin view that the employee’ s 
rights under the collective bargaining agreement are independent of the union which made the 
agreement. Starke v. New York, C. & St. L. R. Co., supra; Reynolds v. Denver & R. G. W. R. 
Co., 174 F. 2d 673 (C.A. roth, 1949); Kordewick v. Indiana Harbor Belt R. Co., 157 F. 2d 
753 (C.A. 7th, 1946); Gaskill v. Roth, rs1 F. 2d 366 (C.A. 8th, 1945); Piercy v. Louisville & 
N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923). Contra: Hughes v. Chicago, R.I. & P. R. Co., 
18 C.C.H. Lab. Cas. 965,882 (D.C. Okla., 1950) (union member was bound by union’s inter- 
pretation of agreement). 


6 E.g., see United R.R. Workers v. Atchison, T. & S. F. Ry. Co., 89 F. Supp. 666, 668 (IIL, 
1950), which describes how a minority union lost most of its membership and then its CIO 
charter because it couldn’t represent its members before the NRAB. 


61 395 U.S. 711 (1945). 
6 Thid., at 733. 63 Tbid., at 736. 


64 E.g., Rogers v. Union Pacific R. Co., 145 F. ad 119 (C.A. oth, 1944). But refusal of the 
NRAB to accept jurisdiction of a case has not made the case one arising under the RLA so as 
to qualify it for federal jurisdiction in the absence of diversity. McDermott v. New York 
Central R. Co., 32 F. Supp. 873 (N.Y., 1940); Burke v. Union Pacific R. Co., 129 F. ad 844 


(C.A. roth, 1942). However, these cases were decided at a time when the state courts were 
still available. 


‘s There is a precedent for such a procedure. Patterson v. Chicago & E. I. R. Co., so F. Supp. 
334 (Ill., 1943); cf. Delaware & Hudson R. Corp. v. Williams, 129 F. 2d 11 (CA. 7th, 1942). 
However, labor members might walk out (as they did after the Elgin decision, see note 59 
supra), if the procedure became commonplace. Administrative Procedure in Government 
Agencies, Sen. Doc. 10, 77th Cong. 1st Sess. Part IV, at 10 (1941). More important would be 
the claimant’s poor chances of getting a fair hearing, ‘since he would start out with the labor 
members against him and the carrier members motivated by a contrary interest. See Edwards 
v. Capital Airlines, 176 F. 2d 755 (App. D.C., 1949). 
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The RLA limits the jurisdiction of the NRAB to “disputes between an em- 
ployee or group of employees and a carrier or carriers. . . .” Although the NRAB 
recognizes that this provision does not include disputes between employees,” 
it disposes of certain of them anyway. Some courts have asserted that the 
NRAB has no jurisdiction in inter-employee disputes,” and have occasionally 
denied the force of res judicata to NRAB awards which attempted to dispose of 
them.’* However, the Supreme Court may have accepted the view that the 
NRAB can deal with inter-employee disputes, since both the Slocum and Piiney 
cases involved controversies between two unions. But neither case is by any 
means a square holding on the point,” and it is to be hoped that the courts will 
be permitted to continue to take these cases, since the NRAB is so ill-suited to 
deal with them. The seniority dispute, the employee-bargaining agent dispute, 
and the inter-union jurisdictional dispute are the most frequent types en- 
countered. A glance at each will disclose its importance to the collective bar- 
gaining system, the inadequacy of its treatment by the NRAB, and the evil of 
the Slocum rule should it result in denying access to the courts in these cases. 

Seniority rights give a measure of security in one’s employment, a thing of 
increasing value as the worker gets older and new jobs become harder for him 
to obtain. When a man asserts seniority rights under a contract, he is of neces- 
sity claiming a preference over other employees and placing their own seniority 

 § 3 First (i), 48 Stat. 1185 (1934), 45 U.S.C.A. § 153 First (i) (1943). 

67 See Crowell v. Palmer, 134 Conn. 502, 509, 58 A. 2d 729, 733 (1948); Order of R.R. 
Telegraphers v. New Orleans, T. & M. Ry. Co., 156 F. ad 1, 5 (C.A. 8th, 1946). 


68 See Order of R.R. Telegraphers v. Clinchfield R. Co., N.R.A.B. 3d Div., Award No. 844 
(1939). The carrier members of the NRAB have always maintained that interested employees 
should be notified in seniority claims, but this contention has been rejected by labor members 
and referees on the theory that the NRAB only deals with union-carrier disputes. But a 
seniority dispute is so obviously not a union-carrier controversy that the labor members can 
only be using the argument of limited jurisdiction to take advantage of nonunion interests by 
excluding them from proceedings in which they have an important stake. If the labor members 
were consistent in applying the limitation they would not accept a seniority dispute in the first 
place. 


% Crowell v. Palmer, 134 Conn. seers 5°, 58 A. ad 729, 733 (1948); Long v. Van Osdale, 26 
NE. 2d 69, 74 (Ind. App., 1940); Order of R.R. Telegraphers v. New Orleans, T. & M. Ry. 
Co., 156 F. ad 1, 5 (C.A. 8th, 1946); Texas & Pac. Ry. Co. v. Brotherhood of R.R. Trainmen, 
60 F. Supp. 263, 274 (La., 1945), rev’d 159 F. 2d 822 (C.A. sth, 1947); Stephenson v. New 
Orleans & N. E. R. Co., 180 Miss. 147, 166, 177 So. 509, 514 (1937). But see United States ex 
rel. Deavers v. Missouri-K.-T. R. Co., 171 F. 2d 961, 963 (C.A. sth, 1949). 


7 Stephenson v. New Orleans & N. E. R. Co., 180 Miss. 147, 177 So. 509 (1937); cee 
R.R. Telegraphers v. New Orleans, T. & M. Ry. 'Co., 156 F. 2d 1 (C.A. 8th, 1946); Griffin 
Gulf & Ship Island R. Co., 198 Miss. 458, 21 So. ad 814 (1945). 


7 Because the law is not clear on whether the type of dispute involved is actually one be- 
tween employee groups or strictly a union-carrier affair (see text at note 85 infra) these de- 
controversies. But 


inter-employee 
heading, and one which the NRAB has been deciding since its inception. 
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rights in jeopardy. As a rule, the carrier has no interest in such a dispute. The 
real parties in interest are the individual employees immediately affected. As 
this dispute comes before the NRAB, the union bargaining agent is petitioning 
for relief against the carrier on behalf of certain employees.” But the men who 
would be adversely affected by an award for these employees will not be noti- 
fied or heard by the NRAB, due to the stand taken by its union members.” 
The courts, in contrast, hold that employees adversely affected by a seniority 
claim have property (seniority rights) at stake which may not be taken from 
them without due notice and hearing; and they have repeatedly held NRAB 
awards invalid for failure to comply with these requirements.” 

When an employee, union or nonunion, has a grievance against the bargain- 
ing agent, he is without a spokesman before the NRAB and cannot hope for 


™ E.g., Order of R.R. Telegraphers v. Clinchfield R. Co., N.R.A.B. 3d Div., Award No. 844 
(1939). 


73 Carrier respondents and carrier members have often moved to notify and hear these other 
employees. But the labor panel has always voted the opposite way, resulting in a deadlock and 
inaction. Their reasoning is set out in note 68 supra. See also Hutcheson, J., concurring in 
result in Estes v. Union Terminal Co., ney 2d 768, 774 (CA. sth, 1937). The result of the 
practice is that the union bargaining agent is unopposed in NRAB proceedings by the only 
recta dbvaaterid koduaehe entice te Wie noteer Mahaiaidioe beennedalionsd dat ease 
other employees cannot bring their own claims to the NRAB without the active cooperation 
of the same bargaining agent which is here opposing them. 

™ Nord v. Griffin, 86 F. ad 481 (C.A. 7th, 1936); Watson v. Missouri-K.-T. R. Co., 173 
S.W. ad 357 (Tex. Civ. App., 1943) (enforcement of awards enjoined); R.R. Yardmasters v. 
Indiana Harbor Belt R. Co., 70 F. Supp. 914 (Ind., 1947) (enforcement denied); see Lane v. 

Union Terminal Co., 12 F. Supp. 204 (Tex., 1935); Estes v. Union Terminal Co., 89 F. 2d 
768 (C.A. sth, 1937); cf. Primakow v. Ry. Express Agency, 56 F. Supp. 413 (Wis., 1943); 
Brand v. Pennsylvania R. Co., 22 F. Supp. 569 (Pa., 1938) (awards of system boards enjoined). 
But see R.R. Yardmasters v. Pittsburgh & L. E. R. Co., 39 F. Supp. 876 (Ohio, 1940), where 
a suit for injunction against enforcement of an award was dismissed because there was no 
provision for such an attack under the RLA. The court said that the plaintiff would have the 
right to intervene in the enforcement proceeding, but note that if the carrier voluntarily 
complies with the award, there will be no enforcement 

While the courts agree that seniority rights under an existing contract are property rights, 
a change in the agreement which results in altering them is not a violation of due process, 
so that union activities in negotiating a new agreement are not subject to due process 
limitations in favor of individual employees. Division 525 v. Gorman, 133 F. 2d 279 
(C.A. 8th, 1943); Austin v. Southern Pacific Co., 50 Cal. App. 2d 292, 123 P. 2d 33 
(1942); Patani v. Denver & R. G. W. R. Co., 118 Colo. 25, 191 P. 2d 882 (1948). 
Whether the 


employees 
sss bxbs teshdiosind aeaearae deer eeiemedinnaseer oe sadiiie andaaiaetivettaanmanatiite 
under a continuing agreement. Changes in the bargaining agreement which affect individual 
rights might be justified on the ground that the union must be free to represent the interest 
of the majority of the bargaining unit as it sees fit. But no reason appears why the majority 
should have anything to say about an individual employee’s rights already accrued under an 
existing agreement. See note 109 infra. Yet under the present NRAB setup the union can de- 
cide which seniority grievances shall be heard by the NRAB, and prosecute the ones it chooses 
without opposition from employees adversely affected. Since the Slocum case, the employee 
Se ee ee ee eee Seen wee relief. 
Members of the bargaining unit are left at the mercy of their bargaining agent. See Starke v. 
New York, C. & St. L. R. Co., 180 F. 2d 569 (C.A. 7th, r950),’ 
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relief from it.’ Yet discrimination by representative unions against nonunion 
men, and their own members as well, is a frequent phenomenon in the field.” 
The problem is especially pressing in the case of Negroes, who cannot join many 
of the national unions.”’ Fireman Tunstall was able to persuade a court to 
enjoin the Brotherhood of Locomotive Firemen and Enginemen from negotiat- 
ing a discriminatory agreement with the carrier,” but this was outside NRAB 
jurisdiction. Suppose he should discover that the union was discriminating in 
keeping the seniority lists under a nondiscriminatory contract. Under a literal 
reading of the Slocum opinion, exclusive jurisdiction of this complaint would 
be in the NRAB, First Division, the labor members of which are paid by all- 
white unions,’® including this same Brotherhood. Even if Tunstall, although 
necessarily without union representation, could succeed in compelling the 
NRAB to consider his case, he would start out with the five labor men against 
him. Whether the case even got as far as a referee would depend solely on the 
interest or mood of the carrier members. And should the decision go against 
Tunstall, there would be no way of obtaining judicial review under the RLA as 
currently interpreted.** Unless the courts are given original or appellate juris- 
diction, perhaps on the same constitutional basis as in the Steele“ and Tunstall 
cases, the purpose of those decisions will be frustrated, for bargaining agents in 
applying a contract will be able to accomplish with impunity discrimination 
which is enjoinable if attempted at the negotiation stage. The courts have had 

1 See Crowell v. Palmer, 134 Conn. 502, 58 A. 2d 729 (1948); Griffin v. Gulf & Ship Island 
R. Co., 198 Miss. 458, 21 So. ad 814 (1945); text at note 56 supra. 

1 Discrimination against nonunion men: Crowell v. Palmer, 134 Conn. 502, 58 A. 2d 729 
(1948); System Federation No. 91 v. Reed, 180 F. 2d 991 (C.A. 6th, 1950); Griffin v. Gulf & 
Ship Island R. Co., 198 Miss. 458, 21 So. 2d 814 (1945); Long v. Van Osdale, 26 N.E. 2d 
69 (Ind. App., 1940) aes tae maintaining seniority lists). Complaints 
against union by its own members: Dooley v. Lehigh Valley R. Co., 130 N.J. Eq. 75, 21 A. ad 
334 (1941); Capra v. Local Lodge No. 273, 102 Colo. 63, 76 P. 2d 738 (1938); Piercy v. Louis- 
ville & N. Ry. Co., 198 Ky. 477, 248 S.W. 1042 (1923). 

These are cases dealing with practices under an existing contract. They are not cited as 
proof of the strong tendency toward discrimination, which is more evident from materials 
cited note 77 infra, but they do show the possibilities for abuses in applying a 
tory agreement. 

7 See Steele v. Louisville & N. R. Co., 323 U.S. 192 (1944); 56 Yale L.J. 731 (1947), noting 


Betts v. Easley, 161 Kan. 459, 169 P. ad 831 (1946); Summers, The Right to Join a Union, 
47 Col. L. Rev. 33 (1947). 
Because the B 


of Railroad Trainmen wouldn’t accept Negroes as members, 
Negro brakemen were forced to organize independently. Now B.R.T. pressure to get all brak- 
ing work for its all-white membership is resulting in a bitter and protracted jurisdictional 
dispute involving the Brotherhood and numerous Negro unions. 

* Tunstall v. Brotherhood of Locomotive Firemen & Enginemen, 323 U.S. 210 (1944). 

” Brotherhood of R.R. Trainmen, Locomotive Firemen & Enginemen, 
Brotherhood of Locomotive Engineers, Order of Ry. Conductors, and Switchmen’s Union 
of North America. See Hampton v. Thompson, 171 F. 2d 535, 536 n. 2(10) (C.A. sth, 1949). 

* See text at note rox infra. 


* Steele v. Louisville & N. R. Co., 323 U.S. 192 (1944). 
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no difficulty in dealing with these cases,” once again supplying a need not met 
by the NRAB. 

Union pressure to expand into job areas occupied by other unions sometimes 
results in a contract which purports to govern employment already covered by 
another agreement.** The carrier complies with the new agreement and there- 
by incurs the dissatisfaction of the union which made the older contract. As it 
comes before the NRAB, such a dispute is in the form of one or two union- 
carrier controversies. The claims of each union under its contract are considered 
as independent demands on the carrier. If both agreements cover the same work, 
two awards may issue, and the carrier must change one of the agreements to 
remove the overlap if it wishes to cease paying twice for the same work.*s But 
the. NRAB will not attempt to decide which union has jurisdiction over the 
work and the right to contract for it. It limits itself to the application of agree- 
ments which have in fact been made, without attempting to resolve conflicts 
between them or to determine who shall contract for the work in the future. 

The courts have taken various views in such jurisdictional disputes. Like 
the NRAB, some say the controversy over who has the right to contract for the 
work is not justiciable and must be worked out by unions and carrier through 
negotiation and bargaining.” Other courts have given relief, basing it on the 
theory of interference with advantageous relations, and giving the disputed 
jobs to the union originally having jurisdiction over them.*” However, the court 


8 Cases cited note 8 supra. 

8s The most prominent example of this is the nationwide campaign of the Brotherhood of 
Railroad Trainmen to take braking work from members of various Negro unions. See Howard 
v. Thompson, 72 F. Supp. 695 (Mo., 1947); Randolph v. Missouri-K.-T. R. Co., 68 F. Supp. 1007 
(Mo., 1946); Hampton v. Thompson, 171 F. 2d 535 (C.A. sth, 1948). For other areas of inter- 
union friction see Order of R.R. Telegraphers v. New Orleans, T. & M. Ry. Co., 61 F. Supp. 
869 (Mo., 1945) (Telegraphers and Brotherhood of Ry. & S.S. Clerks); Illinois Central R. Co. 
v. Brotherhood of R.R. Trainmen, 83 F. Supp. 930 (Ill., 1949) (Trainmen and Order of Ry. 
Conductors). 

*s This may be done because of the same pressure which caused the carrier to make the 
agreement (usually the case when work is taken from lower-paid Negroes) or because the 
carrier can effect economies through job combinations under the new agreement. 


8s “(The NRAB] can not alter an agreement for the relief of either [carrier or union), even 


ments, the scope rule of which agreements covers the same work; nor do we believe it was the 
intention of the Congress... to permit the employes covered by one such agreement to 
intervene and be heard in a claim filed before this Board by the employes covered by the other 
agreement.” Brotherhood of Ry. & S.S. Clerks v. Gulf Coast Lines, N.R.A.B. 3d Div., Award 
No. 2253 (1943). 

86 This is the view on the fifth and eighth circuits, which refer complaints of this type to the 
NRAB, understanding that the NRAB will not attempt to remove the overlap but merely 
make the carrier perform each contract according to its terms. Hampton v. Thompson, 171 F. 
ad 53s ( roe sth, 1948); Missouri-K.-T. R. Co. v. Randolph, 164 F. 2d 4 (C.A. 8th, 1947); 
Order of Telegraphers v. New Orleans, T. & M. Ry. Co., 61 F. Supp. 869 (Mo., 1945), 

ickoairase ad 1 (C.A. 8th, 1946). 

* Randolph v. Missouri-K.-T. R. Co., 68 F. Supp. 1007 (Mo., 1946), noted 60 Harv. L. 
Rev. 832 (1947), rev'd 164 F. ad 4 (C.A. 8th, 1947); Hunter’v. Atchison, T. & S. F. Ry. Co., 
171 F. 2d 594 (C.A. 7th, 1948). 
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may require the parties to have their separate contract rights determined by 
the NRAB before coming into court.** If this requirement is continued, the 
Negro unions, which have the most frequent cause to complain, may be unable 
to get relief because of bias on the First Division, which has jurisdiction of most 
of the areas which concern them.* Other courts maintain that the NRAB has 
exclusive jurisdiction in this type of case, but it appears that some of these, 
at least, are unaware of the treatment given such cases by the NRAB, which 
does not recognize a conflict between the two unions. Although it stated that the 
NRAB had exclusive jurisdiction of the dispute, one court enjoined enforce- 
ment of the ensuing NRAB awards because each was made in the presence 
of only one of the unions, and therefore failed to accord due process to the 
absent union.” Implicit in such action, also taken by other courts,” is the view 
that there is a justiciable controversy over the right to contract for the work in 
question. Although the Supreme Court held in the Slocum case that the NRAB 
had exclusive primary jurisdiction of a jurisdictional dispute, the Court did not 
make an explicit endorsement of the agency’s procedure in treating this type 
of case. In view of the conflict in lower court cases it is unlikely that the Court 
would have left such an endorsement implicit if it had been intended. If the 
issue were directly considered, it seems probable that the Court would hold 
the National Mediation Board, not the NRAB, to have exclusive jurisdiction 
over the right to contract, pursuant to the NMB’s power to determine the class 
or craft which shall be represented by a bargaining agent.® 


% Order of Ry. Conductors v. Pitney, 326 U.S. 561 (1946); Order of R.R. Telegraphers v. 
New Orleans, T. & M. Ry. Co., 156 F. 2d 1 (C.A. 8th, 1946); Griffin v. Illinois Central R. Co., 
88 F. Supp. 552 (Ill., 1949). 


88See Hampton v. Thompson, 171 F. 2d 535, 536n. 2(10) (C.A. sth, 1948). The First 
Division labor members are all representatives of all-white unions (listed note 79 supra). 


9% Cases cited note 86 supra; Illinois Central R. Co. v. Brotherhood of R.R. Trainmen, 83 F. 
Supp. 930 (IIL, r949); In re Central R. Co. of N.J., 145 F. 2d 351 (C.A. 3d, 1944), 
sub nom. Order of Ry. Conductors v. Pitney, 326 U.S. 561 (1946); Hampton v. Thompson 
171 F. 2d 535 (CAs ch, 1948). 


% Missouri-K.-T. R. Co. v. NRAB, 18 C.C.H. Lab. Cas. 965,814 (D.C. Ill., 1950). The 
parties were sent back to the NRAB for a rehearing with both unions present, but the Board 
has since declined to grant this, and the court now has the case again. 


* Templeton v. Atchison, T. & S. F. Ry. Co., 84 F. Supp. 162 (Mo., 1949), aff’d sub nom. 
Brotherhood of R.R. Trainmen v. Templeton, 181 F. 2d 527 (C.A. 8th, 1950); Griffin v. 
Illinois Central R. Co., 88 F. Supp. 552 (Ill., 1949). 


93 Switchmen’s Union v. National Mediation Board, 320 U.S. 297 (1943); RLA § 2 Ninth, 
48 Stat. 1185, 45 U.S.C.A. § 152 Ninth (1943). 

Under the RLA, the National Mediation Board has the function of determining the class or 
craft which is to be represented by a single bargaining agent and governed by its contract. If. 
these classes are determined by kind of employment rather than union affiliation (and they 
should be) it would appear that two unions could not both be qualified to contract for the 
same work on the same road. The proper scope of a contract should be the class or craft as 
determined by the Mediation Board, not the scope agreement contained in particular con- 
tracts. Once the bargaining unit is determined, the elected representative is under a duty not 
to discriminate against anyone in it, Negro or white, union member or unaffiliated employee. 
Steele v. Louisville & N. R. Co., 323 U.S. 192 (1944). This line of reasoning was suggested to 
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IV 


In view of the adventitious character of NRAB determinations, it is unfortu- 
nate that they should be given the finality which the law now requires. The 
RLA provides that NRAB decisions shall be final and binding,®4 and makes no 
provision for court review except in a suit for enforcement of an award grant- 
ing relief. The “final and binding” provision does not apply to the enforcement 
suit,** which proceeds “as other civil suits, except that . . . the findings and 
order of the [NRAB] shall be prima facie evidence of the facts therein stated. 

. .’% Thus the only person who can bring a decision of the NRAB into court 
under the RLA is the plaintiff who wins an award. The defendant, always a 
carrier, can have judicial review only if the claimant sues to enforce, and must 
decline to comply in order to bring this about.*’ In so doing it risks accrual of 
two years’ damages in the event the beneficiaries of the award wait the statu- 
tory limit before filing suit for enforcement.** Some unions have made it a 
practice to coerce compliance by threat of strike, thus avoiding an enforcement 
proceeding and the possibility of reversal of an NRAB decision in their favor.” 
Carriers have attempted, without success, to obtain judicial review on their 
own motion by suit for declaratory judgment.’ 


the courts in Howard v. Thompson, 72 F. Supp. 695 (Mo., 1947), but has not yet been worked 
out in detail, partly because many of the courts are still preoccupied with the role of the 
NRAB in treating these cases. 

% § 3 First (m), 48 Stat. 1185 (1934), 45 U.S.C.A. § 153 First (m) (1943). 


%5 Dahlberg v. Pittsburgh & L. E. R. Co., 138 F. 2d 121 (C.A. 3d, 1943). There is no ex- 


press limitation on the provision except in the case of money awards, but how these are to be 
treated differently is not set out. 


9% § 3 First (p), 48 Stat. 1185 (1934), 45 U.S.C.A. § 153 First (p) (1943). The weight given 
the NRAB award varies from court to court. But the general rule is that the enforcement pro- 
ceatinestie eth th deny ted Gad ites tages nie Cary ta teth aman of ak teed 
enforcement is to be given. Trial de novo: Order of Sleeping Car Conductors v. Pullman Co., 
47 F. Supp. 599 (Wis., 1942); Hanks v. Delaware & H. R. Corp., 63 F. Supp. 161 (N.Y., 1945); 
Swift v. Chicago & N.W. Ry. Co., 84 F. Supp. 116 (Towa, 1944). Independent basis in law: 
Cook v. Des Moines Union Ry. Co., 16 F. Supp. 810 (Iowa, 1936); System Federation No. 59 
v. Louisiana & A. Ry. Co., 30 F. Supp. 909 (La., 1940), aff'd 119 F. 2d 509 (C.A. sth, 1941); 
Dahlberg v. Pittsburgh & L. E. R. Co., 138 F. ad 121 (C.A. 3d, 1943). Thus in spite of the 
“final and binding” provision, a district court may reverse an NRAB decision on the merits. 


97 This has been held not to deny due process to the carrier. The opportunity to defend in the 
suit for enforcement is deemed a sufficient safeguard to the carrier. Washington Terminal Co. 
v. Boswell, 124 F. 2d 235 (App. D.C., 1941); Cook v. Des Moines Ry. Co., 16 F. Supp. 810 
(Towa, 1936). 


98 See Washington Terminal Co. v. Boswell, 124 F. ad 235, 247 (App. D.C., 1941); RLA §3 
First (g), 48 Stat. 1185 (1934), 45 U.S.C.A. § 153 First (g) (1943). 


% See Washington Terminal Co. v. Boswell, 124 F. 2d 235, 246 (App. D.C., 1941); Shipley 
v. Pittsburgh & L. E. R. Co., 83 F. Supp. 722, 761 (Pa., 1949); Garrison, op. cit. supra note 
37, at Sor N. 94. 


1° Washington Terminal Co. v. Boswell, 124 F. 2d 235, 245 (App. D.C., 1941); New Orleans 
P. B. R. Comm’n v. Ward, 182 F. ad 654 (C.A. sth, 1950). , 
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In a more serious position is the claimant who is denied relief by the NRAB. 
Since he has no award to enforce, there is no RLA provision under which he can 
bring the decision into court, and the “final and binding” stipulation has been 
held to preclude an original court suit." Although the constitutionality of this 
limitation has been occasionally questioned,’” claimants have repeatedly been 
refused judicial consideration of claims already rejected by the NRAB.** The 
only direct pronouncements by the Supreme Court, both in minority opinions, 
also took this view.*** These cases were decided on the theory that originally 
the claimant could have chosen to sue in court intead of submitting the case 
to the NRAB, so that even if NRAB procedure were lacking in due process, the 
claimant would be estopped to complain of it. Under the new ruling that the 
NRAB has exclusive primary jurisdiction, this rationale is no longer available, 
and a reconsideration of the constitutionality of the RLA review provisions 
should be forthcoming. And as Justice Reed pointed out in his Slocum dissent, 
the NRAB lacks characteristics and procedures which are essential in a tribunal 


capable of making unreviewable adjudications under traditional standards of 
fairness and due process." 


191 Cases cited note 103 infra. But it is hard to see why NRAB decisions against a claimant 
should be entitled to absolute finality when decisions for claimant by the identical tribunal 
are worth only prima facie weight in the reviewing court 

It has been suggested by Holly, J., aan, Wabash R. Co., 163 F. 2d 608, 611 (C.A. 7th, 
1947), that adverse decisions of the NRAB are reviewable under the Administrative Pro- 
cedure Act § 10(e), 60 Stat. 237 (948), sUS.CA § 1009(e) (Supp., 1949). However, “agen- 
cies composed of representatives of the parties or of representatives of organizations of the 
parties to the disputes determined by them” are excluded from the review provisions of the 
Act, Ibid., at § 2(a) and § roor(a). Furthermore, statutes precluding judicial review take 
precedence over the review . Ibid., at § 10 and § 1009. And an explicit statutory 
prohibition is not necessary. A judicial decision that the statute so operates (of which there 
have been many on this point; see note 103 infra) is sufficient. Kirkland v. Atlantic Coast Line 
R. Co., 167 F. 2d 529 (App. D.C., 1948). 

108 Washington Terminal Co. v. Boswell, 124 F. 2d 235, 245 (App. D.C., 1941); Watson v. 
Missouri-K.-T. R. Co., 173 S.W. ad 357, 362 (Tex. Civ. App., 1943); Dahlberg v. Pittsburgh & 
L. E. R. Co., 138 F. ad 121, 123 (C.A. 3d, 1943). 

3 Berryman v. Pullman Co., 48 F. Supp. — 1942); Hecox v. Pullman Co., 85 F. 
Supp. 34 (Wash., 1949); Ramsey v. & Ohio R. Co., 75 F. Supp. 740 (Ohio, 1948); 
Williams v. Atchison, T. & S. F. Ry. Co., 356 Mo. 967, 204 S.W. 2d 693 (1947), cert. den. 333 
US. 854 (1948); Hargis v. Wabash R. Co, 163 F. 2d 608 (C.A. 7th, 1947), noted 96 U. of Pa. 
b. Rev. 429 (1948); Reynolds v. Denver & R. G. W. R. Co., 174 F. 2d 673 (C.A. 10th, 1949); 
Austin v. Southern Pacific Co., 50 Cal. App. 2d 292, 123 P. 2d 39 (1942). But compare Rogers 
v. Union Pacific R. Co., 145 F. 2d 119 (C.A. oth, 1944); see opinion of Holly, D. J., in Hargis v. 
Wabash R. Co. supra; dissenting opinion of Stephens, J., in Washington Terminal Co. v. 
eee 2d 235, 269 (App. D.C., 1941); cf. Edwards v. Capital Airlines, 176 F. 2d 755 
(App. D.C., 1949). 

te ee ee nt en ny ee J. & E. R. Co. v. 
Burley, $25 U.S. 711, 749 (1945), citing Berryman v. Pullman Co., 48 F. Supp. 542 (Mo., 
1942), with approval; opinion of Justice Reed in Slocum v. Delaware, L. & W. R. Co., 33g U.S. 
ray Rage «taster bey dapigienert yx pense bright ye oq aay ak abaap gee v ong 

in the denial of certiorari in a case which squarely raised this issue, Williams v. Atchison, 
. &S. F. Ry. Co., 356 Mo. 967, 204 S.W. 2d 693 (1947), cert. den. 333 U.S. 854 (1948). 

15 Note 107 infra. ' 
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Vv 


There is a need for a special tribunal to deal with disputes under railroad col- 
lective-bargaining agreements because of the large volume of cases, and the 
desirability of having the agreements uniformly and expertly interpreted and 
applied from case to case. But the NRAB as presently constituted is unfit to 
deal adequately with many types of disputes in the field. The bipartisan panel 
settles cases by compromise rather than on the merits, and many of the dead- 
locks are resolved by inexperienced referees. The NRAB limits claimants to 
those who can obtain representation by their bargaining agent, and favors the 
represented employees in treating inter-employee disputes. Many of the in- 
equalities caused by these characteristics were mitigated by the availability of 
judicial relief. To the extent that the Slocum case will restrict resort to the courts 
it will magnify the consequences of these deficiencies and detract from the 
adequacy of the pre-existing overall NRAB-court treatment of these cases. 

However, the courts can help to safeguard interests left unprotected by the 
Slocum rule by taking cases which the NRAB declines to accept and by allow- 
ing judicial review of NRAB decisions against petitioner, which are not other- 
wise reviewable under the RLA.*“ It would seem that the NRAB in its present 
form could not treat inter-employee disputes so as to satisfy judicial require- 
ments of due process. Even if the Board gave notice and hearing to all interested 
parties, the represented union interest would have a great advantage because 
of the composition of the tribunal.’*? Perhaps original resort or removal to the 
courts will be permitted in this limited class of cases as well. Such a system 

106 “The Court] must in the future build up a complex system of review, or it must say that 
Congress intended to leave the rights of many individuals and organizations to the unreview- 
able discretion of a privately selected board. . . . This Court may be hard put to protect the 
rights of minorities under these circumstances.” Justice Reed, dissenting in Slocum v. Dela- 
ware, L. & W. R. Co., 339 U.S. 239, 252-54 (1950). 

107 Justice Reed, dissenting in Slocum v. Delaware, L. & W. R. Co., 339 U.S. 239, 252(1950), 
said: “({TJhe Court says that Congress has forced the parties into a forum that has few of the 
attributes of a court, but which may be the final judge of the rights of individuals. . . . When 
Congress has created . . . administrative agencies and special courts [with great sweep], it 
has carefully outlined their powers, provided stated protections for individual rights, and has 
furnished neutral officials. But here, although none of these protections have been provided, 
the Court finds an underlying purpose in Congress to abolish, without discussion, judicial 
jurisdiction. When an administrative body varies so markedly from the kind which experience 
has shown may safely be given final power over people’s rights, it should not be assumed that 
Congress intended the primary jurisdiction of the Board to be exclusive. . . . The decision of 
tha Court slacua ht Ss » Aleenuniral a alae teodilen-2é aseat ta the Rotem told xo-o eomeios 
system of review, or it Sey eae er Sent ee eee many individuals 
and organizations to the unreviewable discretion of a privately selected board 


See Edwards v. Capital Airlines, 176 F. 2d 755 (App. D.C., 1949), in which nonunion em- 
ployees sued in court for reinstatement after a bipartisan system system board set up under the 


pone bbraety ghadncnd cay ose dad hoe wtghoma Mar pets Laberge tebe 
entitled to judicial review because the administrative remedies did not adequately os 

a fair hearing in this case, since half the members of the tribunal were union members, and 
the carrier members had no stake in the controversy. 
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would fail to realize the Supreme Court’s objective of uniform treatment of rail- 
road collective-bargaining agreements, but the NRAB, too, is not beyond re- 
proach in this respect. Outweighing this disadvantage is the desirability, if not 
necessity, of ensuring a fair hearing and equal justice to all employees. 
Uniformity and fairness could both be achieved under the Slocum rule were 
the NRAB reconstituted as an impartial tribunal. It could combine the pro- 
cedural and adjudicative advantages of a court with the specialized knowledge 
of an administrative agency. It could provide a hearing for third parties and 
accept inter-employee disputes without upsetting the balance of interests among 
its members. It could follow precedents and render consistent interpretations, 
and it could decide all the cases on their merits. It could dispense with the 
present time-consuming practice of rearguing deadlocked cases before referees. 
The carrier members have always favored such a tribunal, but the labor 
members are opposed.'*® One reason for their opposition is clear—under the 
present set-up, the unions they represent enjoy important advantages over 
competing unions. But the interest of railway labor as a whole must lie with an 
impartial administration of collective bargaining agreements rather than with 
a system which operates to the advantage of vested union interests."*° In the 
absence of such a sweeping legislative reform, the Supreme Court in the Slocum 


case would seem to have done collective bargaining in the railroad industry a 
distinct disservice. 


SPECIAL FINDINGS AND GENERAL VERDICTS 
THE RECONCILIATION DOCTRINE 


Legal philosophy has retreated from its former exaltation of trial by jury 
as the bulwark of Anglo-American jurisprudence’ to a new position, from 


108 A system of labor courts has been proposed, but their jurisdiction was to include com- 
pulsory arbitration of disputes over new contracts as well as enforcement of existing agree- 
ments. See Vickery, Labor Relations Law: The Ferguson-Smith Bill to Create Labor Courts, 
33 A.B.A.J. 548 (1947). 

109 Jones, op. cit. supra note 37, at 115. 

"1° For contrary views see authority cited note 40 supra, at 9; Collective Bargaining, 
Grievance Adjustment, and the Rival Union, 17 Univ. Chi. L. Rev. 533 (1950). 

The former authority suggests that effective majority rule may require that the interests 
of the majority govern the disposition of adjustments as well as the negotiation of new agree- 
ments. On this theory the man at the head of the seniority list would not be entitled to com- 
plain if removed, because his removal benefits all the employees below him on the list. It 
should be added that this authority also states the arguments against exclusive right in the 
bargaining agent to represent employees in adjustment proceedings, and makes no final 
choice between the two alternatives. In Elgin, J. & E. R. Co. v. Burley, 325 U.S. 711 (1945) 
the Supreme Court explicitly rejected the theory that the RLA conferred such an exclusive 
right on the elected bargaining agent. 

* Note in this connection, the classic statement of Blackstone: “When the jury have de- 
livered in their verdict, and it is recorded in court, they are then discharged. And so ends the 
trial by jury; which ever has been, and I trust ever will be, looked upon as the glory of the 
English law.” 3 Bl. Comm. *378. 
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which it views this institution far more critically.’ In particular, the value of 
the jury system in civil cases has been seriously questioned.’ For the practical 
businessman as well as the lawyer, the essence of the law lies in its predicta- 
bility. Security of transactions is the modern watchword, a standard which 
leaves no room for jury verdicts rendered in unintelligent or capricious, and 
therefore unpredictable fashion.‘ 

It has long been recognized that the general verdict is, by its very nature, 
vulnerable to the caprice of the jury. From the time the judge tenders his in- 
structions until the jury returns with its finding, its operations are almost com- 
pletely hidden from view.* The elements which have gone into the jury’s ver- 
dict are inscrutable and unknowable, and the jury need not explain or defend 
its conclusions.’ In short, the general verdict system gives the jury almost 
unlimited power.* 

The special interrogatory, which evolved from the practice of early English 
common-law judges in quizzing the jurors on the grounds of their verdict,’ 

2 Wicker, Special Interrogatories to Juries in Civil Cases, 35 Yale L.J. 296 (1926); Sunder- 
land, Verdicts General and Special, 29 Yale L.J. 253 (1920); McCormick, Jury Verdicts Upon 
Special Questions in Civil Cases, 9 J. Bar A.D.C. 51 (1942); Frank, Courts on Trial 108 et seq. 
(1949); Ferderer v. Northern Pac. Ry. Co., 75 N.D. 139, 42 N.W. 2d 216 (1950); State v. Lay- 
ton, 147 S.W. 2d 515 (Tex. Civ. App., 1941). The turnabout in philosophy has not been com- 
plete, however. Associate Justice Rossman of the Oregon supreme court declared: “Today trial 
by jury is one of our most important democratic institutions. . . . The jury represents the com- 
mon feeling of the community... . It is a shock absorber.” The Judge-Jury Relationship in 
the State Courts, 3 F.R.D. 98 (1944). 


3 Wicker, Special Interrogatories to Juries in Civil Cases, 35 Yale L.J. 296 (1926); Frank, 
Courts on Trial 108 et seq. (1949). 


4 Wicker, Special Interrogatories to Juries in Civil Cases, 35 Yale L.J. 296 (1926). 

5 Green, A New Development in Jury Trial, 13 A.B.A.J. 715 (1927); Coffman, Should the 
General Verdict in Civil Cases be Abolished?, 11 Neb. L. Bull. 260 (1932); Dooley, The Use 
of Special Issues under the New State and Federal Rules, 20 Tex. L. Rev. 32 (1941); Frank, 
Courts on Trial 108 et seq. (1949). 


6 Sunderland, Verdicts, General and Special, 29 Yale L.J. 253 (1920). Some legal writers, 
however, have considered this the very essence of trial by jury. Wigmore stated: “The jury 
and the secrecy of the jury room, are the indispensable elements in popular justice. . . . The 
jury, in the privacy of its retirement, adjusts the general rule of law to the justice of the par- 
ticular case. . . .”” A Program for the Trial of Jury Trial, 12 J. Am. Jud. Soc. 166, 170 (1929). 
Roscoe Pound declared that: “Jury lawlessness is the great corrective of law in its actual ad- 
ministration. . . .”” Law in the Books and Law in Action, 44 Am. L. Rev. 12, 18 (1910). 

7 Sunderland, Verdicts, General and Special, 29 Yale L.J. 253 (1920). 

* It has been claimed, with some justification, that the instructions of the court are little 
more than abstruse ritual. Driver, A More Extended Use of the Special Verdict, 9 F.R.D. 495 
(1950); Green, A New Development i in Jury Trial, 13 A.B.A.J. 715 (1927). Within a few mo- 
ments, the jury must bite off, swallow, and assimilate whole chunks of complicated legal prin- 
ciples. In the oft-quoted words of Edson Sunderland, “{T]welve men can misunderstand more 
law in a minute than the judge can explain in an hour.” Verdicts, General and Special, 29 
Yale L.J. 253, 259 (1920). 

* Mayor and Burgesses of Devizes v. Clark, 3 A. & E. 506 (K.B., 1835); Hawkins, Pleas of 
the Crown, Bk. 2, Ch. 22, § 22 (1824); Morgan, A Brief History of Special Verdicts and Special 
Interrogatories, 32 Yale L.J. 575 (1923). 
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is a technique devised to circumvent the alleged shortcomings of the general 
verdict system.'® Special interrogatories are questions submitted to the jury 
by the court, along with the general instructions," in order to ascertain what 
are termed the “ultimate and determinative” facts.” These so-called ‘special 
questions” may be proposed to the jury at the discretion of the court or at the 
request of the parties, although submission is not mandatory in most juris- 
dictions." 

*© Special interrogatories are authorized by statute in the following states: Ariz. Code Ann. 
(1939) §§ 21-1009, 21-1010; Ark. Stat. Ann. (1947) §§ 27-1740, 27-1741; Cal. Code Civ. Proc. 
(Deering, 1949) § 625; Rev. Gen. Stat. Conn. (1949) § 7973; Idaho Code Ann. (1947) § 10-220; 
Ill. Ann. Stat. (Smith-Hurd, 1948) c. 110, § 189; Ind. Stat. Ann. (Burns, 1933) §§ 2-2021, 2- 
2022; Iowa Rules Civ. Proc. (1943) 205, 206; Kan. Gen. Stat. Ann. (1935) § 60-2918; Mich. 
Stat. Ann. (Henderson, 1938) § 27.1019; Minn. Stat. (Mason, 1949) § 546.20; Mont. Rev. Code 
Ann. (1947) § 93-5202; Neb. Rev. Stat. (1943) §§ 25-1120, 25-1121; Nev. Comp. Laws (Hilyer, 
1929) § 8778; N.M. Stat. Ann. (1941) § 19-101 (49); N.Y. Civ. Prac. Ann. (Cahill, 1939) 
§ 459; N.C. Gen. Stat. (Michie, 1943) §§ 1-202, 1-203; N.D. Rev. Code (1943) § 28-1503; Ohio 
Code Ann. (Throckmorton, 1948) §§ 11420-17, 11420-18; Okla. Stat. (1941) tit. 12, §§ 588, 589; 
Ore. Comp. Laws Ann. (1940) §§ 5-403, 5-404; R.I. Gen. Laws (1938) c. 534, § 2; S.C. Code of 
Laws (1942) c. 31, §§ 602, 603; S.D. Code Ann. (1939) § 33-1330; Tenn. Code Ann. (Michie, 
1938) § 10346; Tex. Rules Civ. Proc. (Vernon, 1941) 277, 279; Utah Rev. Stat. Ann. (1933) 
§§ 104-25-1, 104-25-2; Wash. Rev. Stat. Ann. (Remington, 1932) §§ 364, 365; W.Va. Code Ann. 
(Michie, 1949) § 5639; Wis. Stat. (Brossard, 1949) §§ 270.27, 270.30; Wyo. Rev. Stat. Ann. 
(Courtright, 1945) §§ 3-2419, 3-2420. The Massachusetts courts have held that special inter- 
rogatories may be used in that state without express statutory provision. Burgess v. Gio- 
vanucci, 314 Mass. 252, 49 N.E. 2d 907 (1943). 


™ “The court may submit to the jury, together with appropriate forms for a general verdict, 
written interrogatories upon one or more issues of fact the decision of which is necessary to a 
verdict. The court shall give such explanation or instruction as may be necessary to enable the 
jury both to make answers to the interrogatories and to render a general verdict. ...” Fed. 
Rules Civ. Proc. 49 (b). 

1 Ipsen v. Ruess, 239 Iowa 1376, 41 N.W. 2d 658 (1950); Gearhart v. Columbus Ry., Power 
& Light Co., 65 Ohio App. 225, 29 N.E. 2d 621 (1940); Chicago & N.W. Ry. Co. v. Dunleavy, 
129 Ill. 132, 22 N.E. 15 (1889); cf. Cherry v. Andrews, 231 N.C. 261, 56 S.E. ad 703 (1950). 
“If the questionable word or phrase in the interrogatory calls upon the jury to use only the 
‘common use’ or ‘dictionary’ definition to ascertain its meaning, the interrogatory asks for a 
finding of fact. However, if the . . . word or phrase requires from the court an instruction as to 
its legal meaning, the interrogatory asks for a conclusion of mixed law and fact.” Tucker 
Freight Lines v. Gross, 109 Ind. App. 454, 459, 33 N.E. 2d 353, 355 (1941), following Dodge 
Mfg. Co. v. Kronewitter, 57 Ind. App. 190, 104 N.E. 99 (1914). The ultimate and determi- 
native fact is that fact which has been reached by the process of logical reasoning from the de- 
tailed or probative fact. Since the conclusions of law are the next logical step in this process, 
the ultimate and determinative facts lie in a more or less indefinable zone in between. Oliver 
v. Coffman, 112 Ind. App. 507, 45 N.E. ad 351 (1942). 

3 In the federal courts submission is within the broad discretion of the trial judge, Fed. 
Rules Civ. Proc. 49 (b). The same is true in those states whose statutes are based on the 
Federal Rules. Ariz. Code Ann. (1939) §§ 21-1009, 21-1010; N.D. Rev. Code (1943) § 28-1503. 
In other jurisdictions the statutes expressly provide that submission is mandatory: Ill. Ann. 
Stat. (Smith-Hurd, 1948) c. 110, § 189; Iowa Rules Civ. Proc. (1943) 206; Ind. Stat. Ann. 
(Burns, 1933) § 2-2022. In the following cases, submission of properly framed interrogatories 
was held to be mandatory, though not expressly so provided in the statutes: Zucker v. Kar- 
peles, 88 Mich. 413, 50 N.W. 373 (1891); Walker v. New Mexico & S.P. R. Co., 7 N.M. 282, 
34 Pac. 43 (1893), aff’d 165 U.S. 593 (1897); Pecsok v. Millikin, 36 Ohio App. 543, 173 N.E. 
626 (1930); Doyle v. Ralph, 49 R.I. 155, 141 Atl. 180 (1928). The following statutes declare 
that it is within the discretion of the trial judge, whether or not he will submit special inter- 
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The jury’s answers to special interrogatories are not given in lieu of a general 
verdict. In theory, at least, they are intended to check the correctness of the 
general verdict.'* In practice, the use of special interrogatories could result in 
the shift of considerable power from the jury to the judge. When the judge has 
before him a general verdict and special findings, it is within his power to decide 
whether the two are consistent or in conflict. If he decides that they are in 
conflict and cannot reasonably be reconciled, then the special findings will con- 
trol, and he may give judgment notwithstanding the general verdict.’S Thus, 
while special interrogatories do not directly check the correctness of the general 
verdict, they do provide the judge with a tool by means of which he may curb 
the jury’s power. 

The value of the special interrogatory thus hinges considerably on the amount 
of discretion which the courts allow themselves in dealing with the resolution 
of inconsistencies between special findings and general verdicts. This is high- 
lighted by the decision of the Ohio supreme court in McNees v. Cincinnati 
Street Ry. Co.** 

Plaintiff’s decedent, an employee of defendant street railway company, suf- 
fered an attack of coronary thrombosis which resulted in his subsequent death, 
while operating one of defendant’s trolley busses during a heavy fog. Decedent’s 
wife sued under the Ohio Workmen’s Compensation Act, which makes com- 


rogatories to the jury: Ark. Stat. Ann. (1947) § 27-1740; Cal. Code Civ. Proc. (Deering, 1949) 
§ 625; Rev. Gen. Stat. Conn. (1949) § 7973, construed in Callahan v. Jursek, 100 Conn. 490, 
124 Atl. 31 (1924); Idaho Code Ann. (1947) § 10-220; Kan. Gen. Stat. Ann. (1935) § 60-2918, 
construed in Atchison T. & S.F. R. Co. v. Ayers, 56 Kan. 176, 42 Pac. 722 (1895); Minn. Stat. 
(Mason, 1949) § 546.20; Mont. Rev. Code Ann. (1947) § 93-5202; Neb. Rev. Stat. (1943) § 25- 
1121, construed in Buel v. Chicago R.I. & P. Ry. Co., 81 Neb. 430, 116 N.W. 299 (1908); Nev. 
Comp. Laws (Hilyer, 1929) § 8778; N.Y. Civ. Prac. Ann. (Cahill, 1939) § 459; N.C. Gen. Stat. 
(Michie, 1943) § 1-203; Okla. Stat. (1941) tit. 12, § 588, construed in Root v. Coyle, 15 Okla. 
362, 82 Pac. 648 (1905); Ore. Comp. Laws Ann. (1940) § 5-403, construed in Herrlin v. Brown 
& McCabe, 71 Ore. 470, 142 Pac. 772 (1914); S.C. Code of Laws (1942) c. 31, § 602; S.D. Code 
Ann. (1939) § 33-1330; Tenn. Code Ann. (Michie, 1938) § 10346; Tex. Rules Civ. Proc. (Ver- 
non, 1941) 279; Utah Rev. Stat. Ann. (1933) § re 2, construed in Prye v. Kalbaugh, 34 
Utah 306, 97 Pac. 331 (1908); Wash. Rev. Stat. Ann. (Remington, 1932) § 364, construed in 
Schirmer v. Nethercutt, 157 Wash. 172, 288 Pac. 265 (1930); W.Va. Code Ann. (Michie, 1949) 
§ 5639, construed in Lovett v. Lisagor, 100 W.Va. 154, 130 S.E. 125 (1920); Wis. Stat. (Bros- 
sard, 1949) § 270.27; Wyo. Rev. Stat. Ann. (Courtright, 1945) § 3-2419, construed in Optiz v. 
Newcastle, 35 Wyo. 358, 249 Pac. 799 (1926). 

™ Anderson v. Johnson Co., 150 Ohio St. 169, 80 N.E. 2d 757 (1948); oe he v. Shafer, 162 
Kan. 21, 174 P. 2d 88 (1946). “The final conclusion of a jury is expressed in their general ver- 
dict, and special findings are permitted only for the purpose of ascertaining whether the jury 
have considered and found the elemental ingredients which should inhere in and support their 
general verdict.” Neiswender v. Board of County Comm’rs, 153 Kan. 634, 638, 113 P. 
ad 115, 119 Copan). Clementson described the special interrogatory as ‘‘a sort of ‘exploratory 
opening’ into the abdominal cavity of the general verdict . .. by which the court determines 
Sete sed ucae aap taeda cladetdtibendaeer eaten tots qacuanl ads 
Verdicts and Special Findings by Juries 45, 46 (1905). 

18 Statutes cited note 10 supra. 


*6 152 Ohio St. 269, 89 N.E. 2d 138 (1949). 
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pensable any injury received in the course of and arising out of, an injured 
party’s employment. The jury entered a general verdict for defendant, while 
answering affirmatively the following interrogatory: 

“‘Was the cause of Taylor McNees’ death, the mental strain and excitement 
of the driving conditions which prevailed as he drove the trolley bus on the 
night of January 17, 1944?” 

It was held on appeal, reversing the judgment of the trial court in granting 
plaintiff’s motion for judgment notwithstanding the verdict, that the general 
verdict and the special finding, though apparently in conflict, were not irrecon- 
cilable; the special finding, while establishing a causal connection between 
plaintiff’s employment and his injuries, did not establish a “proximate causal 
relationship between decedent’s employment and either the mental strain and 
excitement, or the coronary thrombosis, or his death.””* 

In reaching this decision, the Ohio court applied two intimately connected 
rules: (1) The answers of a jury to special interrogatories will not authorize a 
judgment different from that authorized by a general verdict, where such 
answers can be reconciled with the general verdict,’® and (2) the answers of a 


"7 Tbid., at 272 and 141. 8 Thid., at 274 and 142. 


9 Fralick v. Kan. City Pub. Serv. Co., 168 Kan. 134, 211 P. 2d 443 (1949); Klever v. Reid 
Bros. Express, 151 Ohio St. 467, 86 N.E. 2d 608 (1949); Ind. Water Co. v. Schoeneman, 107 
Ind. App. 308, 20 N.E. 2d 671 (1939); Lowen v. Finnila, 102 P. 2d 520 (Cal., 1940); Gesauldi v. 
Conn. Co., 131 Conn. 622, 41 A. 2d 771 (1945); Fischer v. Hawkeye States, 37 N.W. 2d 284 
(Iowa, 1949); Voelkel v. Bennett, 31 F. Supp. 506 (Pa., 1940); Wayne v. N.Y. Life Ins. Co., 
2 F.R.D. 203 (Mo., 1942). According to Rule 49 (b) of the Federal Rules of Civil Procedure, 
interrogatories which are inconsistent with themselves cannot control the general verdict. This 
is also stated expressly in the statutes of those states which follow the Federal Rules. Ariz. Code 
Ann. (1939) § 21-1010; Iowa Rules Civ. Proc. (1943) 206; N.D. Rev. Code (1943) § 28-1503. 
Generally, however, the courts consider the special findings as a whole in determining whether 
or not conflict exists between them and the general verdict. This was exemplified in Republic 


Creosoting Co. v. Hiatt, 212 Ind. 432, 8 N.E. 2d 981 (1937), in which the court found it possi- 
ble to reconcile the following special findings: 


“Q. 1. Was the plaintiff working as an employee of the defendant on Jan. 31, 1929, in loading 
blocks? Ans. Yes.” 

“Q. 2. Were the injuries, of which he now complains caused by so working with creosoted 
blocks on Jan. 31, 1929? Ans. No.” 

“Q. 3. Was the plaintiff working as an employee of the defendant in sacking blocks on Feb. 
2, 1929? Ans. Yes.” 

“Q. 4. Were the injuries of which he now complains caused by so working with creosoted 
blocks on Feb. 2, 1929? Ans. No.” 

“Q. 5. Did the injuries of which he now complains arise out of his work in loading blocks on 
Jan. 31, 1929. Ans. Yes.” 

“Q. 6. Did the injuries of which he now complains, arise out of his work in sacking blocks on 
Feb. 2, 1929? Ans. Yes.” 

The general verdict had been for the plaintiff. The court managed to reconcile these answers on 

the grounds that plaintiff was attempting to recover on the theory that his injuries were due to 

his being poisoned by fumes from the creosoted blocks, and since interrogatories five and six 

did not include the word creosoted, they were not in conflict with two and four. Compare 

Bickel, Judge and Jury—Inconsistent Verdicts in the Federal Courts, 63 Harv. L. Rev. 649 

(1950). It is interesting to note that, in reconciling these special findings, the court overturned 

the general verdict. 
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jury to special interrogatories will not control the general verdict so as to au- 
thorize judgment notwithstanding the verdict, unless the answers in them- 
selves show that, as a matter of law, judgment could only be rendered for the 
party against whom the general verdict has been found.”° 

As will be shown, the first rule expresses a complex of principles by which the 
courts resolve inconsistencies between general verdicts and special findings. In 
applying it, the courts presume everything which will support the former,” and 
nothing which will support the latter.* The general verdict is considered to 
import a finding on all questions not inconsistent with the answers to the special 
interrogatories.** If under the issues presented, facts could have been found 
which were not in conflict with the special findings, and which would support 
the general verdict, the latter will prevail.** Where the jury’s answer to a spe- 
cial interrogatory is open to two constructions, one harmonizing, the other con- 
flicting with the general verdict, the court must apply the harmonizing con- 
struction.’ 

In the ordinary course of events, the application of the reconciliation princi- 
ple is sound. There is no valid reason why a general verdict should be over- 
turned because of minor inconsistencies between it and the special findings. 
However, the strong presumption in favor of the general verdict, reflected in 
the McNees case, is not in accord with one of the principles underlying special 
interrogatories. In theory, at least, it should be simpler for the jury to give cor- 
rect and intelligent answers to concise questions of fact, than to render an all- 
inclusive general verdict. Most important, when the courts apply this prin- 

2 Wayne v. N.Y. Life Ins. Co., 2 F.R.D. 202 (Mo., 1942); Gesauldi v. Conn. Co., 131 Conn. 


622, 41 A. 2d 771 (1945); Lowen v. Finnila, 102 P. ad 520 (Cal., 1940); cf. Sohler v. Christen- 
sen, 151 Neb. 843, 39 N.W. 2d 837 (1949). 


t Jelf v. Cottonwood Falls Co., 162 Kan. 713, 178 P. ad 992 (1947); Gesauldi v. Conn. Co., 
131 Conn. 622, 41 A. 2d 771 (1945); Wayne v. N.Y. Life Ins. Co., 2 F.R.D. 202 (Mo., 1942). 
But cf. New St. Anthony Hotel Co. v. Pryor, 132 S.W. 2d 620 (Tex. Civ. App., 1939). 


= It was held, however, in Harbin v. Beaumont, 146 S.W. 2d 297 (Tex. Civ. App., 1940), 
that where a special finding conflicts with a general finding, the latter will be treated as a mere 
legal conclusion, the effect of which is destroyed by an adverse special finding of controlling 
fact upon which that conclusion rests. 

*3 Bolan v. Lehigh Valley R. Co., 167 F. 2d 934 (C.A. 2d, 1948); Giltner v. Stephens, 166 
Kan. 172, 200 P. 2d 290 (1948); Oliver v. Coffman, 112 Ind. App. 507, 45 N.E. 2d 351 (1942). 


*4 Theurer v. Holland Furnace Co., 124 F. ad 494 (C.A. roth, 1941); Jelf v. Cottonwood 
Falls Gas Co., 162 Kan. 713, 178 P. 2d 992 (1947); Neuwelt v. Roush, 85 N.E. 2d 506 (Ind. 
App., 1949); Lowen v. Finnila, 102 P. ad 520 (Cal., 1940). 

*s Theurer v. Holland Furnace Co., 124 F. 2d 494 (C.A. roth, 1941); Hill v. Leichliter, 168 


Kan. 85, 211 P. ad 433 (1949); cf. Klever v. Reid Bros. Express, 151 Ohio St. 467, 86 N.E. 
2d 608 (1949). 


*6 Significant restrictions are placed upon the interrogatories which may be submitted to 
the jury. They must be simple, direct, and should comprise only a single issue. Tucker Freight 
Lines v. Gross, 109 Ind. App. 454, 33 N.E. 2d 353 (1941); Ipsen v. Ruess, 239 Iowa 1376, 35 
N.W. 2d 82 (1948). They should not ask for mixed conclusions of fact and law, but only for the 
“ultimate and determinative” facts (see note 13 supra). Nor should théy be phrased so as to 
confuse and mislead the jury. Anderson v. Johnson Co., 150 Ohio St. 169, 80 N.E. 2d 757 





COMMENTS 327 


ciple, they derogate from the power given them by the special interrogatory 
system. By presuming in favor of the general verdict, and seeking every con- 
ceivable means to reconcile the special findings with it, the courts return to the 
jury most of its original power. 

The second rule, like the first, is a reasonable one when taken at its face 
value. However, if strictly applied, it could lead to the submission of vast num- 
bers of interrogatories.*” One court has held that, in the case of conflict, special 
findings will not control the general verdict unless they “cover every essential 
element of the case.”’** 

Furthermore, rule two has an intimate connection with rule one. In effect, 
it is little more than an extension of the presumption principle.” 

The operation of these two rules can best be demonstrated by a closer analy- 
sis of the McNees case. The Ohio court had before it a general verdict for the 
defendant, and a special finding, which on its face at least, was in direct con- 
flict with the verdict. Impliedly, though not avowedly using the presumption 
principle, the court attempted to reconcile the two.*° It seems reasonable to in- 


(1948). But see Gulf, C. & S.F. Ry. Co. v. Guin, 131 Tex. 548, 116 S.W. 2d 693 (1938), in which 
the court approved the following interrogatory: “Do you find from a preponderance of evi- 
dence that the deceased’s death was not the result of an unavoidable accident. . . ?”” This ques- 
tion contains a double negative, requiring an affirmative word to give a negative answer. If 
the special questions are ambiguous, they will be construed against the submitting party. 
Klever v. Reid Bros. Express, 151 Ohio St. 467, 86 N.E. ad 608 (1949); Brittain v. Wichita 
Falls Forwarding Co., 168 Kan. 145, 211 P. 2d 77 (1949). In some states, interrogatories may 
not be based on the evidence, but only on the pleadings. Olsburg State Bank v. Anderson, 157 
Kan. 463, 142 P. 2d 712 (1943); Gearhart v. Columbus Ry., P. & L. Co., 65 Ohio App. 225, 29 
N.E. 2d 621 (1940); Norwalk Truck Line v. Kostka, 88 N.E. 2d 799 (Ind., 1949). Contra: 
Crouse v. Vernon, 232 N.C. 24, 59 S.E. 2d 185 (1950); Kiel v. Mahan, 214 S.W. ad 865 (Tex. 
Civ. App., 1949); Green, A New Development in Jury Trial, 13 A.B.A.J. 715 (1927). But see 
Thomas, The Use in State Court Practice of Special Findings of Fact, 20 Ohio Bar 421, 426 
(1950). 


#7 With each party attempting to set forth all possible bases for recovery, the system can 
become unwieldy, as was the experience in the early use of the Texas special issue submission 
practice. Dooley, The Use of Special Issues Under the New State and Federal Rules, 20 Tex. 
L. Rev. 32 (1941). This is limited, however, by counsel’s practical consideration of trial tech- 
nique. One lawyer has said: “[A]bout the only thing the special interrogatories, submitted at 
the request of the plaintiff can do for him in the ordinary negligence case, is to upset a verdict 
in his favor, if it is found on appeal that they should not have been given.” Thomas, The Use 
in State Court Practice of Special Findings of Fact, 20 Ohio Bar 421, 422 (1950). 


*8 Wayne v. N.Y. Life Ins. Co., 2 F.R.D. 202 (Mo., 1942). 


*° Perhaps a better rule would be that judgment on the verdict is subject to reversal when it 
is apparent that the special findings which conflict with the general verdict determined that ver- 
dict. Compare Feldmann v. Connecticut Mutual Life Ins. Co., 142 F. 2d 628 (C.A. 8th, 1944). 


3° The court admitted that there was “no statutory provision requiring a proximate causal 
relationship between a compensable injury and a death for which compensation is sought.” 
152 Ohio St. 269, 275, 89 N.E. ad 138, 142 (1949). It then cited cases holding such a relationship 
was necessary, and others which did not refer expressly to such a necessity. The court then 
distinguished the latter cases on the ground that in none of them did the courts determine that 
such a relationship was not necessary. Assuming that this somewhat dubious argument is 
correct, and that it was necessary for plaintiff to establish a proximate relationship in order to 
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fer from the majority opinion, that had counsel for the plaintiff used the word 
“proximate”’ in his interrogatory, the court would have found the conflict be- 
tween the jury’s answer and its general verdict irreconcilable, and that, as a 
matter of law, plaintiff would have been entitled to judgment in his favor. 
However, the question remains: would the jury have understood the concept 
of “proximate cause”’ (providing of course, that the court had not then held the 
interrogatory improper, as requiring a conclusion of mixed fact and law).* 
The concept of proximate cause is not a simple one. According to Prosser, 
“there is perhaps nothing in the entire field of law which has called forth more 
disagreement, or upon which the opinions are in such a welter of confusion.” 
Furthermore, the trial court would not have been justified in helping the jury 
to answer this interrogatory by means of appropriate explanation.’ The same 
court which decided the McNees case held, in Bradley v. Mansfield Rapid Tran- 


recover, the jury’s special finding may most reasonably be read to establish just such a rela- 
tionship. The dissenting judge declared, “it seems to me that when the jury found that ‘the 
mental strain and excitement of the driving conditions which prevailed as he drove the trolley 
bus’ caused McNees’ death, it necessarily found that such ‘mental strain and excitement of 
the driving conditions’ were incidents and risks of . . . [the] employment in which he was then 
engaged. ... From a common-experience rather than a metaphysical approach, this record 
discloses that these conditions would arise from no other source than his employment.” 152 
Ohio St. 269, 283, 89 N.E. ad 138, 146 (1950). 

3* In City of Troy v. Brady, 67 Ohio St. 65, 65 N.E. 616 (1902), the court held that an in- 
terrogatory using the phrase “reasonably safe”’ was not improper. However, the following in- 
terrogatory was declared improper: “21. Could the driver of the automobile, John Challek, 
have seer the truck in time to have stopped the automobile, had he looked with reasonable 
care?” Tucker Freight Lines v. Gross, 109 Ind. App. 454, 33 N.E. 2d 353 (1941). The court fol- 
lowed Dodge Mfg. Co. v. Kronewitter, 57 Ind. App. 190, 198, 104 N.E. 99, 102 (1941), declar- 
ing that the interrogatory would have been proper had counsel substituted for ‘“‘reasonable 
care,” “the care which an ordinarily prudent person would have used under the same or simi- 
lar circumstance.” In Chicago & N.W. Ry. Co. v. Dunleavy, 129 Ill. 132, 22 N.E. 15 (1889), 
the court, in submitting defendant’s interrogatory, changed the form from “What precaution 
did the deceased take to inform himself of the approach of the train which caused the injury?” 
to “‘Was the deceased exercising reasonable care for his own safety at the time he was killed?” 
Held, modification was proper, since the original question sought to obtain a finding as to 
probative or evidentiary, instead of material facts. The court in the Dodge case held that 
jurors should not be required to answer questions of mixed law and fact, because they “are 
presumed not to know the standard; and if they should answer such a question, the court could 
not know whether they applied the correct legal standard in reaching their conclusion, or 
whether they reached it by applying some standard of their own, not in accordance with the 
standard fixed by law.” Although the reasonable man is undoubtedly an entity created by law, 
it is doubtful whether or not the common-sense, common-experience view which a jury 
would take when faced with this concept is far different from the legal standard. The jury 
need have done no more than apply the “common use” or “dictionary” sense of the word 
reasonable, to have arrived at a justifiable decision. Note 12 supra. 

32 Prosser, Torts 311 et seq. (1941); Gregory, Proximate Cause in Negligence—A Retreat 
from Rationalization, 6 Univ. Chi. L. Rev. 36 (1938). 

33 A trial judge has no authority to require the jury to revise or reframe its answer to an 
interrogatory, when the intention of the jury may be obtained from the answer given, nor 
can the court indicate to the jury the answer to be returned. Elio v. Akron Transportation Co., 
147 Ohio St. 363, 71 N.E. 2d 707 (1947). Contra: Fed. Rules Civ. Proc. 49 (b); Tex. Rules 
Civ. Proc. (Vernon, 1941) 279. 
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sit,#4 that a trial judge could not properly explain the meaning of “direct 
cause,” a term which the court equated with “proximate cause,” to the jury. 

However, even had the jury completely understood the concept of proximate 
cause, and had the plaintiff so worded his interrogatory, it is doubtful whether 
this would have made any difference in the jury’s answer. Under common- 
sense principles, one cannot attribute to the jury a subtlety of thought which 
would distinguish between remote and proximate cause.** When the jury 
answered plaintiff’s interrogatory, it almost assuredly did so with regard to what 
it considered not ‘‘a”’ cause, but “the” cause. 

Thus, in applying the rules of interpretation outlined above, the Ohio court 
twisted the jury’s special finding into a form completely alien to its plain and 
simple meaning. So long as the courts carry the reconciliation doctrine to the 
lengths it was carried in the McNees case, the value of the special interrogatory 
as a check on the power of the jury in rendering a general verdict will be greatly 
reduced, if not completely subverted. 


STATE REGULATION OF NONRESIDENT ALIEN 
INHERITANCE—AN ANOMALY IN 
FOREIGN POLICY 


Any discussion of the right of nonresident aliens to inherit American property 


elicits several conflicting considerations. Everyone agrees that, with some excep- 
tions, a testator should be permitted to dispose of his possessions in any way he 
chooses, and that the interest of a beneficiary should be protected. However, 
a feeling persists that devises and bequests should not be permitted to enrich 


34154 Ohio St. 154, 93 N.E. 2d 672 (1950). 

3s The trial court had submitted the following interrogatories: 
“No. 1—Do you find the driver of the bus was negligent?” 
“No. 2—If the answer to interrogatory No. 1 is ‘yes,’ of what did his negligence consist?” 
“No. s—Do you find that the plaintiff, Charles Daniel Brady was negligent in any respect 

which was the direct cause of his injuries?” 

“No. 6—If the answer to interrogatory No. 5 is ‘yes,’ of what did his negligence consist?” 
The jury answered No. 1, “Yes.” The answer to No. 2 was, ‘negligence on the part of the 
defendant that door of bus was accidentally opened.”’ No. 5 was answered “Yes,” and No. 6, 
“We find plaintiff was negligent to a lesser degree than defendant, due to his position in the 
bus.” The trial judge then informed the jury that there was no apportionment of negligence 
in Ohio, and also explained the concept of direct cause. He requested that the jury reconsider 
and revise its answer to the sixth interrogatory. The foreman asked for interrogatory five as 
well, stating: “We didn’t understand interrogatory No. 5 about the direct cause.” The jury 
then returned with a negative answer to five, making it unnecessary to answer the sixth ques- 
tion. The supreme court held that the judge’s explanations were improper and granted a new 
trial. 


% The statement of the dissenting judge is instructive here. Note 30 supra. 


*See McMurray, Liberty of Testation and Some Modern Limitations Thereon, 14 Ill. L. 
Rev. 536 (1919). 
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“unfriendly” nations or defeat the aims of American foreign policy.* Notions of 
fairness lead to the belief that all persons, citizens or not, should have equal 
opportunities to acquire and inherit property.* On the other hand, distrust of 
aliens may give rise to a desire to discriminate.‘ Although these considerations 
tend to intermingle, it will be helpful to bear each in mind during an examina- 
tion of what some courts and legislatures have done in withholding property 
from, or in disinheriting, alien beneficiaries. 


I 


New York, in 1939,5 and New Jersey, in 1940,° enacted statutes having the 
twofold purpose of protecting alien beneficiaries and fulfilling the intent of the 
testator.” The New York statute provides: 


‘Where it shall appear that a legatee, distributee, or beneficiary of a trust would 
not have the benefit or use or control of the money or other property due him, or 
where other special circumstances make it appear desirable that such payment should 
be withheld, the decree may direct that such money or other property be paid into the 


Surrogate’s Court for the benefit of such legatee, distributee, or beneficiary of a 
trust... .° 


The New Jersey act contains substantially the same language. Both laws re- 
sulted from legislative indignation at confiscations by National Socialist Ger- 
many of property of “racial,” religious, and political minorities. 

German residents of Jewish descent, for example, were effectively prevented 
from receiving their shares in the estates of relatives who had died abroad. The 
German consul-general, equipped with a power of attorney, would appear dur- 


* This policy is clearest, of course, in time of war. The Trading With the Enemy Act, 40 
Stat. 411 (1917), as amended, 50 U.S.C.A. §§ 1-31 (App., 1949), prohibits the sending of money 
or other property to enemy alien devisees and legatees. Difficulties arise when the United 
States is not at war with the alien’s government, because money remitted to “unfriendly” 
nations may ultimately be used against this country. 

3 Most states have enacted statutes removing the rigid common-law restrictions on alien 
inheritance. Gibson, Aliens and the Law 179-81 (1940). It is questionable, however, whether 
the states were motivated entirely by a feeling that aliens should be accorded the same treat- 
ment as citizens. One factor was the desire to have more aliens come to this country and settle 
land. Thus, many states permit aliens to inherit real property, but further provide that they 
must become residents and citizens of the state within a certain period in order to retain the 
property. See, for example, Ill. Rev. Stat. (1949) c. 6, §§ 1, 2. 

4 At common law, aliens were not permitted to inherit real property because it was thought 
they could not bear proper loyalties to the state. Aliens “are not allowed to have any in- 
heritable blood,” said Blackstone, “upon a principle of national or civil policy.” 2 Bl. Comm. 
*249. There were, however, no similar prohibitions on succession to personalty by aliens. 

5 N.Y. Surrogate’s Court Act (Thompson, Supp., 1942 ) § 269. 

*N.J. Rev. Stat. (Supp., 1940) tit. 3, c. 26, § 2.1. 

? While this comment will refer only to the policy concerning testamentary intent, it should 
be remembered that a similar consideration governs when property passes by intestacy. In- 


stead of fulfilling the intent of the testator, the legislature or court attempts to implement 
the “intent” of the intestacy statute. 


* N.Y. Surrogate’s Court Act (Thompson, Supp., 1942) § 269. 
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ing the New York probate proceedings to “represent” a beneficiary.? The bene- 
fit, when transmitted, was somehow channelled into the German treasury.’* The 
testator’s wishes had not been followed, and the beneficiary had been disin- 
herited. Some courts refused to allow the consul-general to act as intermediary 
in view of the world situation. Most courts, however, were unwilling to 
withhold benefits in the absence of legislation.” 

The New York courts seized upon the new legislative directive, interpreting 
it broadly and applying it extensively. An early decision held that property 
should be withheld from a beneficiary whenever confiscation appeared “‘con- 
tingently possible.’ Residents of countries under German domination were 
brought within the statute; thus, benefits from decedents’ estates were with- 
held from most Europeans in the early 1940’s. At the same time, New York 
courts denied legacies to residents of the Soviet Union,’ on several grounds, 
including the real or supposed peculiarities of the Soviet system of inheritance," 
and the Soviet policy of paying legacies in devalued currency.” 

The early decisions involving beneficiaries in Soviet-controlled countries 
clearly express a consideration which the courts did not spell out in other cases. 
The courts were unwilling to transmit property which might assist the Soviet 

* The treaty with Germany, 44 Stat. ava Goes), permits the consular officer to remit the 
beneficiary’s property, but further provides that the consul must “furnish to the authority or 
agency making distribution through him reasonable evidence of such remission.” The New 
York courts held that this qualification prevented the German consul-general from handling 
the beneficiary’s property. In re Weidberg’s Estate, 172 N.Y. Misc. 524, 529, 15 N.Y.S. ad 
252, as7-sé ( (1939). If it were not shown that the beneficiary was prevented from receiving his 
property, the consul was permitted to transmit it. In re Blasi’s Estate, 172 N.Y. Misc. 587, 


15 N.Y.S. 2d 682 (1939). See 4 Hackworth, Digest of International Law § 443 (1942); Santo- 
vincenzo v. Egan, 284 U.S. 30 (1931). 


In re Weidberg’s Estate, 172 N.Y. Misc. 524, 15 N.Y.S. 2d 252 (1939). Consult Hol- 
lander, Confiscation, Aggression, and Foreign Funds Control in American Law 127-28 (1942). 


™t The Pennsylvania courts went furthest in protecting alien beneficiaries without the help 
of legislation. Ce cet, adn bikin eae “If nobody else is going to 
protect them, the law of Pennsylvania will.” In re Stede’s Estate, 38 Dist. & Co. (Pa.) 209, 
212 (1940). See Hollander, op. cit. supra note 10, at 124-26; In re Little’s Estate, 43 Dist. & 
Co. (Pa.) 285 (1941). 

** Hollander, op. cit. supra note 10, at 122-27. 

%3 In re Weidberg’s Estate, 172 N.Y. Misc. 524, 15 N.Y.S. ad 252 (1939). 


4In re Bold’s Estate, 173 N.Y. Misc. 545, 18 N.Y.S. 2d 291 (1940); In re Landau’s Es- 
tate, 172 N.Y. Misc. 651, 16 N.Y.S. ad 3 (1939). 


*s One court stated: “It is a matter of common knowledge that private ownership of prop- 
erty has been abolished in the Soviet Union,” and withheld funds due a Soviet distributee. In 
re Landau’s Estate, 172 N.Y. Misc. 651, 653, 16 N.Y.S. 2d 3, 6 (1939). The Soviet Union has 
not abolished private ownership of property, however, and the Soviets do have a system of in- 
heritance, although the class of possible inheritors is more limited than in common-law coun- 
tries. Hazard, Soviet Law: An Introduction, 36 Col. L. Rev. 1236, 1255 (1936); 1 Gsovski, 
Soviet Civil Law 627-50 (1948). 


**In one case, for example, the court stated that a Soviet distributee whose share was 
$1500.00 would receive only only $300.00 in rubles, the remainder being confiscated by the Soviet 
government. In re Bold’s Estate, 173 N.Y. Misc. 545, 18 N.Y.S. ad 291 (1940). 
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Union.’? The emphasis in these cases shifted from a desire to assist beneficiaries 
to a policy of not assisting “unfriendly” nations. This latter approach was ap- 
parently abandoned in 1945, when Soviet legatees and distributees were per- 
mitted to withdraw funds which had previously been withheld.** The courts de- 
cided that a new Soviet law permitted the beneficiaries involved to receive the 
full enjoyment of their property.” 

The early New York attitude toward residents of Soviet-controlled countries 
has recently been adopted by a New Jersey court.*° The New Jersey statute,” 
dormant for ten years, was resurrected in 1950 and used to withhold funds from 
a Hungarian legatee, the court citing with approval the early New York de- 
cisions and disregarding later New York cases.” The court declared that a com- 
munist system per se would not permit beneficiaries full enjoyment of their 
benefits.*? Such a declaration is unfortunate. In making judgments about po- 
litical systems, in deciding the cases on the basis of a comparison to our own 
system of inheritance, courts drift away from the aims of the legislatures. In- 
stead of determining an appropriate means of carrying out the wishes of the 
testator, the courts try to withhold aid from those countries whose political 
systems they dislike. Doubtless, refusal to transmit property normally going to 
an alien beneficiary, whether he would have received the benefits or not, will 
have some effect upon relations between this country and that of the alien bene- 
ficiary. Interruption of the flow of property by state legislatures and courts 
consciously implementing their views of the beneficiary’s government will even 
more clearly have such an effect. 

The New York and New Jersey legislatures expressed a desire to aid the 
alien beneficiary and to carry out the intent of the testator. An entirely differ- 
ent attitude is indicated by the “reciprocity statutes,” popular among the west- 
ern states.*4 California’s Probate Code, typical of these statutes, provides that 


117 Sometimes the beneficiaries were treated as potential enemies. One court feared that 
funds remitted to the Soviet Union would be used to sabotage American industry. In re Lan- 
dau’s Estate, 172 N.Y. Misc. 651, 16 N.Y.S. 2d 3 (1939). 

8 In re Landau’s Estate, 187 N.Y. Misc. 925, 66 N.Y.S. 2d 17 (1946); In re Alexandroff’s 
Estate, 61 N.Y.S. 2d 866 (1945); In re Adzericha’s Estate, 61 N.Y.S. 2d 867 (1945). 

9 The courts also gave weight to a certificate presented by the Soviet ambassador stating 
that Soviet beneficiaries were permitted full benefit, use, and control of property sent them. 
In re Alexandroff’s Estate, 61 N.Y.S. 2d 866 (1945). 


2° The testator had named a Catholic orphanage in Hungary as residuary legatee. At the 
time of the probate proceedings, the orphanage was under state control. The court decreed 
that funds should be withheld pending determination of whether the orphanage was the same 
institution as that named by the testator, and whether it would receive full benefit of the funds. 
In re Url’s Estate, 7 N.J. Super. 455, 71 A. 2d 665 (1950). 

 N.J. Rev. Stat. (Supp., 1940) tit. 3, c. 26, § 2.1. 

= In re Url’s Estate, 7 N.J. Super. 455, 473-76, 71 A. 2d 665, 676-77 (1950). 

%3 The court described the Soviet property system in the language of In re Landau’s Estate, 
172 N.Y. Misc. 651, 653, 16 N.Y.S. 2d 3, 6 (1939), quoted supra note rs. 

*4 Ariz. Code Ann. (1939) c. 39, §. 111; Cal. Prob. Code (Deering, 1931) § 259; Mont. Rev. 
Code Ann. (Choate & Wertz, 1947) tit. 91, c. 5, §. 520; Ney. Comp. Laws (Supp., 1931-41) 
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the right of a nonresident alien to inherit property situated in the United States 
is dependent upon a reciprocal right extended to American citizens by the 
alien’s government.*s If no such reciprocal right exists, the alien is disinherited, 
and his intended benefit is treated as lapsed. 

A dissimilarity to the New York and New Jersey statutes is apparent. 
In a brief submitted by the United States, the California act is described as “‘not 
an inheritance statute, but a statute of confiscation and retaliation.” The Cali- 
fornia courts have thus disinherited all nonresident aliens whose governments 
do not treat American citizens in the manner prescribed in the statute.” There 
was no attempt to protect the interests of the alien or to effectuate the wishes of 
the testator. 

II 

When states legislate on aliens’ rights to legacies, they are entering an area 
usually thought to belong exclusively to the federal government. The executive 
department of the federal government is charged with the conduct of foreign 
affairs, free from state interference.** The states do, however, retain exclusive 
control over matters of decedents’ estates.*? When these two areas of the law 
overlap, as they surely must where alien beneficiaries are concerned, conflict is 
likely to result. State courts applying a reciprocity rule must sit in judgment 
on a foreign government, and decide whether it treats American citizens in a 
prescribed manner. The alien beneficiary, often through a representative of his 





$9894; Okla. Stat. (1941) tit. 60, § 121; Ore. Comp. Laws Ann. (1940) tit. 61, c. 1, § 107. 
Compare Conn. Gen. Stat. (1949) § 7166; La. Civ. Code Ann. (Dart, 1932) art. 1490; Tex. 
Ann. Rev. Civ. Stat. (Vernon, 1925) art. 166, 177. 

The Supreme Court of Oregon, in Namba v. McCourt, 185 Ore. 579, 204 P. 2d 569 (1949), 
found an Oregon statute withholding from aliens ineligible to United States citizenship the 
right to acquire interest in Oregon land invalid because it infringed the “equal protection” 
and “due process” clauses of the Fourteenth Amendment. Oregon’s reciprocity statute was 
contained in the same chapter in which the land laws appeared. Ore. Comp. Laws Ann. (1940) 
tit. 6x, c. 1. The court found the entire chapter unconstitutional. Apparently the Oregon 
legislature felt that the reciprocity statute was excluded from the court’s finding, however, 
for it repealed all the sections of the chapter except the reciprocity provision (Section 107). 
Ore. L. (1949) c. 35°. 

* Cal. Prob. Code (Deering, 1931) § 259. 

** In re Bevilacqua’s Estate, 161 P. ad 589, 593 (Cal., 1945). 

*7 An alien beneficiary was disinherited if he failed to present convincing evidence that 
reciprocity existed. In re Bevilacqua’s Estate, 161 P. 2d 589 (Cal., 1945) (Italian beneficiary); 
In re Corcofingas’ Estate, 24 Cal. ad 517, 150 P. 2d 194 (1944) (Greek beneficiary); In re 
Michaud’s Estate, 53 Cal. App. 2d 835, 128 P. 2d 595 (1942) (French beneficiary); see In re 
Thramm’s Estate, 67 Cal. App. 2d 657, 155 P. 2d 119 (1945) (German beneficiary). 

8 “Power over external affairs is not shared by the States; it is vested in the national 
government exclusively. It need not be so exercised as to conform to state laws or state poli- 
cies... .” United States v. Pink, 315 U.S. 203, 233 (1941); United States v. Belmont, 301 
U.S. 324, 331 (1937). 


*° Consequently, a state may grant inheritance rights to all aliens, Blythe v. Hinckley, 180 


U.S. 333 (1901), or may, conversely, deny inheritance rights to all aliens. Terrace v. Thompson, 
263 U.S. 197 (1923). 
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government, has the burden of persuading the court that reciprocity exists be- 
tween the two governments.** Even if the alien wins his case, consular repre- 
sentatives of his government have gone through considerable expense and incon- 
venience, merely to convince a court that their nation will accord fair treatment 
to United States citizens.* If the alien loses, the state court may have ruled 
that the foreign representatives have incorrectly stated their own inheritance 
law. Our State Department, maintaining friendly relations with the alien’s 
government, may well be embarrassed by the “unfriendly” action of the state 
court. The latter may appear to the alien’s government to be the action of the 
entire nation. In any event it is likely to engender resentment. American inter- 
ests abroad may thus be materially affected by a retaliatory state statute pur- 
porting to regulate inheritance only. 

The New York statute was not retaliatory, but was aimed primarily at im- 
plementing the intent of the testator. Nevertheless, this type of legislation, de- 
priving a foreign government of property it would otherwise have received, 
could disrupt a uniform foreign policy as much as any reciprocity statute. The 
beneficiary’s government will resent the deprivation, regardless of what con- 
siderations have brought it about. 

The federal government has never objected to the New York law, however, 
apparently because its application has not conflicted with federal statutes. 
When federal regulations freezing foreign assets in this country went into effect 
in 1940, the New York courts found themselves working within a framework 
of controls which had no effect on the operation of the state statute. The prop- 
erty was, as before, deposited with a named public officer in New York and held 
for the beneficiary.*4 In addition to satisfying the New York statute, however, 
the alien had to secure a Treasury Department license to remove his property 
from the blocked account. Both could usually be accomplished in the same way. 
If the alien could prove that he had satisfied the New York statute by placing 
himself in a position to receive the full benefit of his property, it was virtually 

»® The California Probate Code (Deering, 1931) § 259.1, originally placed upon the alien 
the burden of convincing the court that reciprocity existed. In 1945, the act was amended to 
shift the burden to the person contesting the alien’s right to inherit. In 1947, the act was 
was amended again to place the burden back upon the alien beneficiary. In re Giordano’s 
Estate, 85 Cal. App. 2d 588, 193 P. 2d 771 (1948). Other states have placed the burden of per- 
suasion upon the alien. Bottomly v. Meagher County, 114 Mont. 220, 133 P. 2d 770 (1943); 


Nev. Comp. Laws (Supp., 1931-41) § 9894.01; In re Braun’s Estate, 161 Ore. 503, 90 P. 2d 
484 (1939). 

3: The Danish Consul-General in Chicago and the staff of the Danish legation at Wash- 
ington, for example, took part in the case of In re Nielsen’s Estate, 118 Mont. 304, 165 P. ad 
792 (1946). The Netherlands Embassy also has interceded on behalf of its nationals. In re 
Blak’s Estate, 65 Cal. App. 2d 232, 150 P. ad 567 (1944). 

* The United States Attorney General has stated that the California statute “will be a 
recurrent source of diplomatic friction.” Clark v. Allen, 331 U.S. 503 (1947), petitioner’s 
brief at 75. 

33 Exec. Order No. 8389 (April 10, 1940), 1 Code Fed. Reg. 128 (Supp., 1940). 

34In re Plemich’s Estate, 176 N.Y. Misc. 560, 28 N.Y.S, 2d 86 (1941). 
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certain that the federal government would have no objections to releas- 
ing it. 

Nor was the New York statute an obstacle to federal action during the war. 
When the Office of the Alien Property Custodian was established in 1942,** 
many alien beneficiaries found the protection of the New York law removed 
from them. All property due enemy aliens would be vested indefeasibly in the 
Custodian.*? The New York law operated to place assets due an enemy bene- 
ficiary in a special account, to be held for him until after the war. The Alien 
Property Custodian then vested in himself all rights to the property, placing 
it forever beyond reach of the alien.** 

Under the reciprocity statutes, an entirely different situation was presented. 
If the statute of California, for example, were effectively applied, the alien’s 
benefit lapsed. There were no assets for the Custodian to impound. The federal 
government, therefore, attacked the reciprocity statutes at every opportunity. 
One line of attack was to contend that the enemy country involved did grant 
inheritance privileges to United States citizens.*® The courts, however, often did 
not follow the federal government’s recommendations.‘ 

Another line of attack on statutes of the California type was to contend 
that they were unconstitutional on two grounds: first, because they violated 
treaty provisions with the country concerned; and, second, because they were 
an improper incursion by the states into the foreign policy field. In Clark ». 
Allen,* the United States Supreme Court rejected the second contention com- 


38 If, for example, the alien could manage to come to the United States, property could be 
released without violating the freezing regulations. Nor would the New York statute be a 
bar, since the alien would now have control of his property. See In re Alexandroff’s Estate, 
46 N.Y.S. 2d 298 (1944). This means could not be used to circumvent the California statute, 
however. Under California’s Probate Code, the benefit would lapse immediately, and no change 
of position could alter the alien’s legal status. 

36 Exec. Order No. gogs (March 11, 1942), 7 Fed. Register 1971 (1942). 

37 Clark v. Continental Nat’l Bank of Lincoln, Neb., 88 F. Supp. 324 (Neb., 1949); Clark 
v. Edmunds, 73 F. Supp. 390 (Va., 1947); Application of Miller, 288 Fed. 760 (C.A. ad, 1923). 

Payment to the Custodian could not be avoided by providing in the will that the executor 
should hold the property in trust until such time as conditions abroad had improved. In re 
Reiner’s Estate, 44 N.Y.S. 2d 282 (1943). Such a provision would satisfy the requirements of 
the New York statute, however. One testator copied the language of the New York law into 
his will; the court held that while the legacy need not be impounded pursuant to 
the state statute, the Custodian might confiscate it if he wished. In re Van Dam’s Estate, 43 
N.Y.S. 2d 184 (1943). 

38 The beneficiary may, however, contend that he was not an enemy alien within the 
meaning of the statute. The Custodian had provided administrative remedies, subject to 
judicial review, to correct improper seizures. Moreover, Congress and the Custodian were 
empowered to order, at a later date, compensation for seizures. Domke, Trading with the 
Enemy in World War II 260-72 (1943). 

39 The United States claimed that “‘on July 1, 1941, there was no civilized nation which 
did not grant to citizens of the United States the right to inherit from its nationals, with 
limitations, however, upon the inheritance of real property.” In re Bevilacqua’s Estate, 
161 P. ad 589, sos (Cal., 1945). 

See, for example, ibid., at 595-96. # 331 U.S. 503 (1947). 
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pletely, and further held that under the treaty with Germany,* the application 
of the California statute was only partially excluded. 

The United States had claimed that California, by preventing a German 
national from inheriting an estate composed of real and personal property, had 
violated a treaty between Germany and the United States. The Court, interpret- 
ing the provisions of that treaty, concluded that under the circumstances of 
the case, California could prohibit the transmission of personal property to a 
German national, but that it was prevented by the treaty from restricting the 
right to inherit realty.“ Since the language used in the German treaty is 
identical to that used in eighteen other treaties now in force,*4 the rule of 
Clark v. Allen is of wide application. Such a rule permits a state to deny all bene- 
fits to aliens in the majority of cases, since legacies of money, corporate shares, 
and bonds comprise much of the property left to aliens.« 

In answer to the foreign-policy contention, the Court declared that the regu- 
lation of inheritance is a function of the states, and, so long as there is no over- 
riding federal policy in the form of a treaty, the state law will be controlling. 
The state of California had not negotiated with a foreign government, or 
entered into any compacts in violation of Article I, Section 10 of the Constitu- 
tion. The Court admitted that California’s action “will have some incidental or 
indirect effect in foreign countries. But,” the Court continued, “that is true of 
many state laws which none would claim cross the forbidden line.” 

While state legislation does often affect an area of the law delegated to the 
national government, once that government decides to act, its laws are superior 
to those of the states.47 When the Court in Clark v. Allen held that state regula- 
tion of alien succession was permissible, since the federal government had not 
yet formulated a definite policy, the Court assumed that such a policy could 
exist only in a codified way, as in a treaty. Actually, however, the federal gov- 
ernment promulgates a policy in an informal way during its everyday relations 
with a given country. If the federal government has adopted an official attitude 
of friendliness toward a foreign nation, then a state statute which serves to 


# 44 Stat. 2132 (1923). 


4“ The treaty with Germany, 44 Stat. 2132 (1923), the Court said, prevented a state from 
interfering with the right of German nationals in this country to bequeath personalty to 
German nationals who resided in Germany, but did not prevent a state from curtailing an 
American citizen’s right to bequeath personalty to German nationals. The result may have 
been different if the word “person” had been used instead of “national,” as it was in the clause 
concerning realty. Clark v. Allen, 331 U.S. 503, 514, 515 (1947). 


44 These treaties are listed by Meekison, Treaty Provisions for the Inheritance of Personal 
Property, 44 Am. J. Int. L. 313, 314 (1950). 


48 Ibid. 
# Clark v. Allen, 331 U.S. 503, 517 (1947). 
47 Pennsylvania, for example, enacted a statute providing for a system of alien registration 


that was stricter than that provided by the federal government. The statute was held un- 
constitutional in Hines v. Davidowitz, 312 U.S. 52 (1940). 
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create any sort of ill will may properly be considered an unwarranted incursion 
by that state into the foreign affairs field.** 

It is difficult to determine just how “incidental or indirect” an effect state 
action of this sort will have. But the fact that the states were prompted to en- 
act these laws indicates that the flow of property to alien beneficiaries must be 
sizable and steady, and that the governments concerned will certainly not be 
uninterested. A decision to cut off the flow should, therefore, be made with an 
understanding of the over-all problem, with the interests of the entire nation in 
mind, and with a realization of the consequences which might follow.” It 
should, in other words, be made by the federal government. 













































UNCOMMUNICATED THREATS 


An uncommunicated threat is traditionally defined as the expression of an 
intention to harm a particular person which is never communicated to that 
person.’ The threat comes before the court when the person who made it has 
been killed. The person toward whom the threat was directed is charged with 
murder and offers evidence of the threat in an attempt to substantiate his plea 
of self-defense. Uncommunicated threats are relevant to this issue because the 
expressed intention of the deceased tends to establish that he was the ag- 
gressor.? 

4 In discussing the relation between Congress and the President in the foreign affairs field, 
the Court has stated: “Not only ... is the federal power over external affairs in origin and 
essential character different from that over internal affairs, but participation in the exercise 
of the power is significantly limited. In this vast external realm, with its important, compli- 
cated, delicate and manifold problems, the President alone has the power to speak or listen as 
a representative of the nation.” United States v. Curtiss-Wright Corp., 299 U.S. 304, 319 
(1936). The states have been prohibited from interfering with the federal executive also. Thus, 
a state cannot refuse to give effect to the acts of recognized governments. United States v. 
Pink, 315 U.S. 203 (1941); United States v. Belmont, 301 U.S. 324 (1937). Nor can states 
refuse to grant sovereign immunity to an agency of a recognized government. Mexico v. 
Schmuck, 293 N.Y. 264, 56 N.E. 2d 577 (1944); see Lamont v. Travelers Insurance Co., 
281 N.Y. 362, 24 N.E. 2d 81 (1939). In line with its disposition to treat executive power as 
supreme in the field of foreign affairs, were the Court to decide that friendly relations with 
a foreign nation constitute a definite executive policy, state disability would seem to follow. 

In holding unconstitutional a California statute regulating immigration, the United 
States Supreme Court asked: “If [the United States] should get into a difficulty which would 
lead to a war, or to suspension of intercourse, would California alone suffer, or all the Union?” 
Chy Lung v. Freeman, 92 U.S. 275, 279 (1875). 

* The courts do not define uncommunicated threats, but the definition given is implicit 
in the application of the term to particular fact situations. Typical uncommunicated threat 
situations are: the deceased said that “he would kill defendant before he went to bed that 
night.” Wiggins v. Utah, 93 U.S. 465, 470 (1876); “If I run in with him I am going to beat his 
brains out with this.” (The speaker was swinging a rope with a half-pound weight attached 
while he spoke.) Salter v. State, 76 Ga. App. 209, 45 S.E. 2d 106 (1947); “So sure as my name 
is Jim Fisk [it was} I will kill him.” Stokes v. New York, 53 N.Y. 164, 174 (1873). 

2 Wiggins v. Utah, 93 U.S. 465 (1876); State v. Vernon, 197 La. 867, 2 So. 2d 629 (1941); 
Banks v. Commonwealth, 227 Ky. 647, 126 S.W. ad 1122 (1939); Trapp v. New Mexico, 335 
Fed. 968 (C.A. 8th, 1915); Stokes v. New York, 53 N.Y. 164 (1873). 

Evidence is relevant if it tend to maakee the truth of thn peapeuiiien cvnght 00 bo proved 
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Despite their relevancy, uncommunicated threats are not universally held 
admissible. The rules adopted range from complete admissibility? to complete 
inadmissibility.* Complete inadmissibility is arrived at by considering only the 
defendant’s possible apprehensions and disregarding the relevancy of the un- 
communicated threat to the subsequent conduct of the deceased. 

In most jurisdictions the relevancy of the uncommunicated threat as an indi- 
cation of the deceased’s subsequent conduct is recognized. Nevertheless, admis- 
sibility is generally made contingent upon the fulfillment of other evidentiary 
requirements.’ The most common of the intermediate positions hold evidence 
of the uncommunicated threat admissible (A) only where all of the evidence 
presented does not clearly establish that the defendant was the aggressor, and 
(B) only where there is testimony by eyewitnesses (other than the defendant)’ 
of an act of hostility or aggression by the deceased.* Both of these rules result 
in the exclusion of the evidence when it is most needed by the defendant. The 
former (A) is directed primarily at the elimination of needless delay and ex- 
pense in the trying of cases. The rationale is that evidence of an uncommuni- 
cated threat is of little weight, and should, therefore, be excluded whenever the 


more probable than it would be in the absence of such evidence. 1 Wigmore, Evidence § 32 
(3d ed., 1940); James, Relevancy, Probability and the Law, 29 Calif. L. Rev. 689 (1941). 

No good reason appears why the uncommunicated threat concept should be limited to 
murder prosecutions as it would be equally applicable in an assault and battery case. However 
no case has been discovered in which evidence has been termed an uncommunicated threat in 
proceedings other than prosecutions for murder. 


3 Wiggins v. Utah, 93 U.S. 465 (1876); Griffin v. United States, 183 F. 2d 990 (App. D.C., 
1950); State v. Minton, 228 N.C. 15, 44 S.E. 2d 346 (1947); Riddick v. Commonwealth, 186 
Va. 100, 41 S.E. 2d 445 (1947); People v. Wright, 294 Mich. 20, 292 N.W. 539 (1940); Trapp 
v. New Mexico, 225 Fed. 968 (C.A. 8th, 1915); Stokes v. New York, 53 N.Y. 164 (1873). 

There are, of course, some reasons for excluding relevant evidence that apply to all situa- 
tions, for example a showing of the prejudicial or confusing nature of the evidence. Shepard v. 
United States, 290 U.S. 96 96 (2983)- “Complete admissibility” as used here must be qualified 
by these exclusionary rules. 


4 Gathus v. State, 129 Fla. 758, 176 So. 771 (1937). 
5 The courts fail to state the reasons behind these various rules of limited admissibility. 


® State v. Vernon, 197 La. 867, 2 So. 2d 629 (1941); Commonwealth v. Peronace, 328 Pa. 86, 
195 Atl. 57 (1937); Johnson v. State, 54 Miss. 430 (1877). 


? The defendant’s testimony cannot be considered by the court in determining the - 
bility of Rules A and B, since, if it were, evidence of the uncommunicated threat would always 
be admissible. This does not mean that defendant’s testimony will be rejected, but only that it 
will not be considered in determining the admissibility of the uncommunicated threat. 


* State v. Mason, 215 S.C. 457, 56 S.E. 2d 90 (1949); Salter v. State, 76 Ga. App. 209, 45 
S.E. ad 106 (1947); Commonwealth v. Rubin, 318 Mass. 587, 63 N.E. 2d 344 (1945), noted in 
26 B.U.L. Rev. 63 (1946); Jenkins v. State, 80 Okla. Cr. 328, 161 P. 2d 90 (1945); Compton v. 
State, 74 Okla. Cr. 48, 122 P. 2d 819 (1942). 

Wigmore lists another rule of limited admissibility in addition to Rules A and B mentioned 
above. 1 Wigmore, Evidence § 111(3) (3d ed., 1940). His third rule is that “the threat 
should be received only when there is no other direct evidence as to who was the aggressor, i.e., 
when there were no eyewitnesses.” In view of the paucity of cases (none of which are followed 
today) upholding this rule, it cannot be considered important today. 











se 
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prosecution’s case is clearly established. Adherence to this rule appears to be an 
unwarranted encroachment on the jury’s province of weighing the evidence.® 

The application of rule B, requiring the testimony of eyewitnesses to an ag- 
gressive act by the deceased as a condition precedent to the admission of an 
uncommunicated threat, also involves a judgment by the court as to the weight 
of the evidence. It may be based on the premise that this type of evidence can 
be easily fabricated,’* and a feeling that the jury should not be allowed to reach 
a conclusion solely on the evidence of the uncommunicated threat. Perhaps, 
rule B was founded on the same considerations that led the courts to require 
corroboration in the situations exemplified by the Hillmon case." 

Under the state of mind exception to the rule excluding hearsay, as applied 
in the Hillmon case, expressions of intention made at the time the intention 
existed in the mind of the declarant are admissible if corroborated by other ad- 
missible evidence. The rationale of this exception is that from such a statement 
there may be inferred a probability that the intention was carried out, or at 
least that there was an attempt to carry it out. Since the expression of an inten- 
tion to harm a particular person corroborated by testimony of eyewitnesses 
satisfies these conditions, it would clearly be admissible via the state of mind 
exception to the hearsay rule. But a rule derived by analogy to the state of mind 
exception might well go even further since some courts have recently demon- 
strated a tendency to disregard the requirement of corroboration.’* Therefore, 
both because uncommunicated threats are relevant to the issue of the deceased’s 
conduct," and because they would be admissible under a hearsay analysis, com- 
plete admissibility appears to be the proper rule. 

If an uncommunicated threat is discovered after the defendant has been 
convicted, problems apart from admissibility must be considered in determining 


* Compare Crumpton v. United States, 138 U.S. 361 (1891); Morton v. United States, 147 
F. ad 28 (App. D.C., 1945). 

1 See 1 Wigmore, Evidence § 111(3) (3d ed., 1940). Justice Murphy, dissenting in Griffin 
v. United States, 336 U.S. 704, 721 (1949), stated that the uncommunicated threat is far more 
difficult to fabricate than the communicated threat. The only apparent difference between the 
two is that in one case there may be a lying defendant (a communicated threat) and in the 
other he may have induced someone to lie for him (an uncommunicated threat). 

** Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285 (1892). No uncommunicated threat case 
has been discovered in which these reasons have been made explicit. A discussion of the hear- 
say problems involved in uncommunicated threats, though without explicit reference to them, 
is contained in Morgan, Hearsay Dangers and the Application of the Hearsay Concept, 62 
Harv. L. Rev. 177 (1948). 

12 The only limitations upon the use of such assertions (assuming the fact of the design to 
be relevant) are that “the statement must be of a present existing state of mind, and must ap- 
pear to have been made in a natural manner and not under circumstances of suspicion.” 
Schlose v. Trounstine, 135 N.J.L. 11, 49 A. 2d 677 (1946). Research has disclosed only one case 
in which such evidence was excladed ded because of a failure of corroboration. State v. McLain, 43 


Se a 
%3 Note 2 supra. 
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whether a new trial is warranted. Controlling in the federal courts is Rule 33 
of the Federal Rules of Criminal Procedure which states that “(t]he court may 
grant a new trial to a defendant if required in the interests of justice. . . .” Rule 
33 has been construed to mean that a new trial should be granted only when the 
probative value of such evidence is sufficient that its consideration would prob- 
ably result in a different verdict. 

Recently both the Supreme Court and the Court of Appeals for the District 
of Columbia adopted the rule that in a capital case there need only be a reason- 
able possibility of a different verdict being reached to warrant the granting of 
a new trial on the basis of newly discovered evidence. In applying this or any 
other rule for the granting of new trials a court must proceed on the question- 
able assumption that the jury would act reasonably in weighing the new evi- 
dence."* Otherwise a new trial would have to be granted whenever relevant evi- 
dence is newly discovered, since the actual, not the theoretical, jury might con- 
sider any evidence favorable to the defendant to be of sufficient weight to 
justify an acquittal. 

Because of its generally clear and unambiguous character, the probative 
value of the traditional uncommunicated threat should be sufficient to raise this 
reasonable possibility of a different verdict and therefore should constitute 
grounds for the granting of a new trial. 

The problems considered thus far were raised by two decisions based on the 
following facts. Griffin shot and killed Hunter after a quarrel which occurred 
during a card game. Griffin claimed self-defense, maintaining that Hunter 
“jumped up and started around the table with his hand in his pocket, and told 
me he would kick my teeth out of my head.” Five witnesses testified that 
Hunter was shot ten minutes after the quarrel and that Griffin was the aggres- 
sor. On the basis of these facts the jury returned a verdict of murder in the first 
degree. Later the defense found out that Hunter had had an open penknife in 
his pocket at the time of his death. The prosecutor had been aware of this, but 
had considered the fact irrelevant since its presence was unknown to Griffin at 
the time of the fracas.’? A motion for a new trial was denied by the district 
court. The court of appeals affirmed without opinion. On certiorari the Supreme 
Court held that the presence of the open penknife in Hunter’s pocket was an 
uncommunicated threat. It then remanded the case to the court of appeals 

% United States v. Memolo, 72 F. Supp. 747 (Pa., 1947); Weiss v. United States, 122 F. 


ad 675 (C.A. sth, 1941); Evans v. United States, 122 F. 2d 461 (C.A. roth, 1941); Nee v. 
United States, 267 Fed. 84 (C.A. 3d, 1920). 

5 Griffin v. United States, 336 U.S. 704, are (1949), on remand 183 F. 2d 990, 992 
(App. D.C., 1950). Compare The Substance of the Right to Counsel, 17 Univ. Chi. L. Rev. 
718 (1950), ‘which takes the position that in providing counsel for indigent defendants no dis- 
tinction should be drawn between capital and noncapital cases. 

*6 The court must also assume that the new jury would attach the same weight to the evi- 
dence presented at the original trial as was accorded it by the first jury. 

11 This was the basis of the district court’s denial of Griffin’s motion for a new trial. See also 
Gathus v. State, 129 Fla. 758, 176 So. 771 (1937). 
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with instructions to establish the rule for the District of Columbia controlling 
the admission of uncommunicated threats generally,"* and, if found admissible 
in this case, to determine whether a new trial should be granted.’® The court of 
appeals chose the rule of complete admissibility.*° Then, reconsidering the re- 
quest for a new trial, it reversed its previous holding and remanded the case to 
the district court saying that “i]t would . . . be too dogmatic, on the basis of 
mere speculation, for any court to conclude that the jury would not have at- 
tached significance to the evidence favorable to the defendant had the evidence 
been before it.” 

The Supreme Court’s decision expanded the category. Previously an uncom- 
municated threat had always involved a fairly clear expression by the deceased 
of his intention to harm the defendant. But the fact of the presence of the open 
penknife is (1) nonassertive conduct,” (2) highly ambiguous in its implications, 
and (3) nondirective, i.e., not clearly directed towards any particular person. 

The proper treatment of the traditional uncommunicated threat both as to 
admissibility and the granting of new trials has already been shown. Placing the 
nonassertive conduct situation inside the category means that the same conse- 
quences will attach. This, however, precludes a consideration by the court of 
its relevancy under any particular circumstances or of its weight when put 
forth as grounds for a new trial. The Griffin-type situation demands such a con- 
sideration because of its crucial deviations from the traditional uncommuni- 
cated threat. From such nonassertive conduct any inferences drawn concerning 
the actor’s actual intentions are of extremely dubious validity. Quite as reason- 


"8 Justice Frankfurter, for the Court, stated that “there is no federal rule on this subject.” 
He then cited a passage from Wiggins v. Utah, 93 U.S. 465 (1876), whch clearly contradicted 
him. Justice Murphy, dissenting, stated that “complete admissibility is certainly the federal 
rule,” and cited the same Wiggins case. The Wiggins case does, in fact, support the rule of com- 
plete admissibility. 


+9 Griffin v. United States, 336 U.S. 704, 708-9 (1949). 


*° Griffin v. United States, 183 F. 2d ogo (AP. D.C., 1950). Judge Clark, dissenting, criti- 
cised the expansion of the uncommunicated threat category, saying “the opinion of this court 
extends that doctrine without limitation to a degree ... which has never been heretofore 
dreamed of in any court.” Ibid., at 993. In determining the admissibility of evidence, federal 
courts are bound by Rule 26 of the Federal Rules of Criminal Procedure which provides that 
“(t]he admissibility of evidence . . . shall be governed by the principles of the Common Law 
as they may be interpreted by the courts of the United States in the light of reason and ex- 
perience.” Rule 26 is based on Funk v. United a 290 U.S. 371 (1933), and Wolfie v. 
United States, 291 U.S. oy (989). This problem is discussed in The Search for “Reason and 
Experience” under the Funk Doctrine, 17 Univ. Chi. L. Rev. 525 (1950.) 


* Griffin v. Reet eee BS ad 990, 992 (App. D.C., 1950). The interpretation that 
the court of appeals adopted the “reasonable-possibility” rule is substantiated by the agree- 
ment of both the prosecutor and the defense that this was the proper rule to be applied. But if 
“significance” means any degree of significance, no matter how slight, the ruling goes even 
beyond a requirement of a reasonable possibility of a different verdict. 

2 Morgan has written several important articles on this point. Hearsay Dangers and the 
Application of the Hearsay Concept, 62 Harv. L. Rev. 177 (1948); The Hearsay Rule, 12 
Wash. L. Rev. 1 (1937); Hearsay and Non-Hearsay, 48 Harv. L. Rev. 1138 (1935). 
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able as any other would be the conclusion that the owner of a penknife carried 
it for the purpose of trimming his nails. If a loaded pistol is substituted for the 
open penknife, the range of inferences is narrowed and the relevance increased 
correspondingly. If a closed penknife is substituted for the open one, relevancy 
approaches the vanishing point. 

A determination of the admissibility of nonassertive conduct of the Griffin 
type should depend on a consideration of whether, in view of the particular facts 
of the case, evidence of this bit of the deceased’s conduct prior to the homicide 
increased the likelihood of subsequent aggressive conduct on his part toward the 
defendant.** When evidence of the nonassertive conduct is newly discovered and 
a new trial is sought, an application of the reasonable-possibility test demands a 
close examination of all of the relevant facts,*4 a case-to-case determination, not 
the drawing of conclusions based on generalizations.’ 


LEGISLATIVE PROGRESS AND JUDICIAL RELUCTANCE 
IN ILLINOIS DIVORCE REFORM 


By declaring the Domestic Relations Act of 1949 unconstitutional in People 
ex rel. Bernat v. Bicek,* the Illinois Supreme Court again invalidated legislative 
experiments for a new approach to divorce. The Act was designed to obviate 
the objection to, and achieve the same ends as its ill-fated predecessor, the 
Domestic Relations Act of 1947.2 The earlier Act was held to be a special law 


because it limited the establishment of a divorce division to Cook County.’ 
The 1949 Act provided for the establishment of a divorce division in any cir- 
cuit where the majority of circuit court judges so voted,‘ thus rendering the 


*3 At trial, a doubt as to the relevancy of the evidence might properly be resolved in favor 
of admissibility. 


*4 A showing that the deceased habitually carried a weapon, for example, would detract 
from the probative value of evidence that he carried a weapon on the occasion of the homicide. 

*8 There is great difficulty in applying any standard depending on the weight of evidence. 
Harmless Error Rule Reviewed, 47 Col. L. Rev. 450 (1947). Perhaps in allowing Griffin a 
new trial the Court of Appeals simply demonstrated its reluctance to utter the final word 
condemning him to death. But if the evidence of the type put forth in the Griffin case is of 
sufficient weight to raise the necessary reasonable possibility it is difficult to see how any 
relevant evidence discovered after the trial could fail to meet that standard. 

t 405 Ill. 510, 91 N.E. 2d 588 (1950). 

* Til. Rev. Stat. (1947) c. 37, § 105. 


3 Hunt v. Cook County, 398 Ill. 412, 76 N.E. 2d 48 (1947); Ill. L. (1947) 813. The divorce 
division proposed in the 1947 Act was to perform the same functions as the divorce divisions 
proposed in the 1949 Act, discussed herein, The basic difference was that the 1947 Act applied 
only to Cook County. For a full discussion of the 1947 Act see Unconstitutionality of Illinois 
Divorce Act, 15 Univ. Chi. L. Rev. 770 (1948). 


4Tll. Rev. Stat. (1949) c. 37, § 105.20. In Cook County the circuit and superior courts were 
to establish the divorce division by joint resolution, the city courts having no vote. See note 
ro infra. 
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institution dependent on “local” circumstances.’ As in the old Act, the divorce 
divisions in the new Act were to provide the machinery for reconciliation in the 
form of masters’ hearings which would apply the social agency technique to 
marital discord.’ Investigations and reports about the financial, cultural, moral, 
and social background of the parties, which would enable the judge to make 
more intelligent disposition of custody and support matters, were to be made.’ 
In addition, the divisions were to act as a clearing house for support payments, 
enabling the court to check arrearages at the earliest possible moment.* 

In upholding the petitioner in a taxpayer’s suit to enjoin the enforcement of 
the Act, the Court relied on the following grounds: (1) an unconstitutional 
delegation of legislative powers to the judiciary was found in the fact that 
judges were permitted to determine what the law shall be in their circuit ;? (2) 
the constitutionally guaranteed powers of city courts were held to be infringed 
by the fact that judges were not given a vote in the establishment of the divorce 
division in their circuit;?* (3) since the circuit court judges in Cook County and 
the city court judges throughout the state constitute a minority of those exer- 
cising divorce jurisdiction within each circuit, it was argued that the power of 
these courts to make their own rules was usurped—a majority vote being 
sufficient under the Act to establish binding rules; (4) the Act lacked the re- 
quired uniformity throughout the state, since parties in some circuits would be 

‘subject to special divorce division procedure and those in others would not;” 
(5) deprivation of the parties’ rights was found because the masters were given 
power to investigate and hear, the possible result of which was a material delay 
in the formal hearing of a seman the First Amendment of the federal Con- 
stitution was held to be violated by allowing ministers, rabbis, and priests to 
be called in by the master in attempts to reconcile the parties;'* and (7) due 

5 The real need for such a plan was believed to be in Cook County, because there the ano- 
nymity of urban living is said to reduce the social pressures of responsibility toward the family 
in matters of support and the provision of a stable home life for the children of broken or about 


to be broken families. In Hunt v. eee iat 420, aes ad 48, 53 (1947), the 
court took a different view: “The incidents of divorce and separation of married persons and 


parents with attendant social instabilities and possible dependency and delinquency are largely 
the same throughout the State.” For comment on this point, see Unconstitutionality of Illinois 
Divorce Act, 15 Univ. Chi. L. Rev. 770, 772 (1948). 


‘Til. Rev. Stat. (1949) c. 37, § 105.30. 
1 Ibid., at §105.27. 8 Tbid., at §105.33. 
* Bernat v. Bicek, 405 Ill. 510, 517, 518, 91 N.E. 2d 588, 591, 592 (1950). 


1° Thid., at if st8 end 298% Ill. Rev. Stat. npc) ie apene Sener ete hete eater 
rent jurisdiction the circuit courts. Ill. Rev. Stat. (1949) c. 37, § 333. Consequently, the 
Gnsen Gisddan chan waa bn pe ot diy ane dees ee 


*! Bernat v. Bicek, 405 Ill. 510, 520, 521, 91 N.E. 2d 588, 593 (1950); Ill. Rev. Stat. (1949) 
C. 37, § 105.25. 


™ Bernat v. Bicek, 405 Ill. 510, 519, 520, 91 N.E. ad 588, 594 (1950). 
3 Thid., at 522 and 595. 
4 Tbid., at 525 and 595; Ill. Rev. Stat. (1949) c. 37, § 105.30. 
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process was found to be jeopardized as investigations and reports would take 
the place of evidence received subject to cross-examination.*s 

A critique of the court’s reasoning may help to steer future draftsmen of 
similar legislation around the barriers that have been placed in their predeces- 
sors’ way. As to the delegation of legislative powers to the judiciary, the court, 
reasoning from authority," assumed that legislation must be “absolute” when 
it leaves the legislature. However, as far back as 1848 in People v. Reynolds the 
Supreme Court of Illinois said: “While all must be done under their [the legisla- 
tors’] sanction, yet they need not do all, nor command all. A law may depend 
upon a future event or contingency for its taking effect, and that contingency 
may arise from the voluntary acts of others.”"7 

The court proceeded to explain that private corporations and municipal 
corporations may be created by local option, and further stated: “All such laws 
are perfect and complete when they leave the hands of the legislature, although 
a future event shall determine whether they can take effect or not.”** 

This line of reasoning was followed in People ex rel. Grinnell v. Hoffman,” 
where the court upheld a law regulating elections which depended upon local 
voting to take effect. Local option laws have been used to set up the Municipal 
Court of Cook County” and various city courts throughout the State.” Local 
option need not be restricted to the electorate; in fact judges have been allowed 
to exercise such power.” Since judges are in the best position to determine the 
advisability of a divorce division in their circuit, there appears to be no justifi- 
able reason for the exclusion of the city court judges from voting.*» Future 
draftsmen should note this easily correctible oversight. 

On the other hand, city court judges were given a vote in making rules for 
the divorce division.* Nevertheless, the court held that the Act invited a 
usurpation of their judicial powers, at least in Cook County. The court argued, 
that because the Superior Court of Cook County had twenty-eight judges, the 
Circuit Court of Cook County twenty, and the city courts in Cook County two, 
the Superior Court could enforce its will upon the circuit and city courts. 
Joint rule-making power does not necessarily lead to usurpation of any court’s 


*s Bernat v. Bicek, 405 Ill. 510, 526, 527, 91 N.E. ad 588, 596 (1950); Ill. Rev. Stat. (1949) 
C. 37, §§ 105.31, 105.32, 105.35. 


*©R. G. Lydy, Inc. v. Chicago, 356 Ill. 230, 190 N.E. 273 (1934); Welton v. Hamilton, 344 
Ill. 82, 176 N.E. 333 (1931). 


*7 xo Il. 1, 12, 13 (1848). 

*8 Thid., at 13. 

9 116 Ill. 587, 5 N.E. 596 (1886). 

* Municipal Court Act, Ill. Rev. Stat. (1949) c. 37, § 503. 

*t City Court Act, Ill. Rev. Stat. (1949) c. 37, § 333- 

* See People ex rel. Dunham v. Morgan, go Ill. 558, 563 (1878). 
*3 Note 10 supra. ™ Note 11 supra. 
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judicial power, unless every court is held to be constitutionally vested with a 
right to make its own rules independent of all other courts. Since no authority 
which grants such a right has been found, there is no reason why any one vote 
should be counted differently than others. It must also be noted that the 
problems of divorce division administration would have been the same within 
the contiguous confines of Cook County and merited the uniform procedure 
which would have been the result of joint rule making.* 

The argument that the law lacked uniformity is based upon the assump- 
tions that the problems of divorce are the same throughout the State, and that 
the statute would not operate equally upon all persons. The court’s first assump- 
tion is contrary to the expert opinion of sociologists and social welfare workers 
who have consistently emphasized that the problems of divorce are not the 
same in rural and urban areas.” The legislature appeared to recognize this when 
they employed the “local option” form. The second assumption is equally 
fallacious. Since divorce jurisdiction is limited to the county where the plaintiff 
or defendant lives,”’ the Act would apply equally to all parties seeking a divorce 
in any given circuit.” In Hinckley v. Dean it was held that the uniformity 
clause of the Illinois Constitution is not violated if a court in one circuit adopts 
a rule of procedure which operates fairly, equally, and uniformly on all litigants 
within the circuit.” The 1949 Act was in terms a procedural reform rather than 
a change of the substantive law and would readily come under the doctrine of 
the Hinckley case. 

In sustaining the petitioner’s argument that the master’s hearing would 
deprive the parties of their rights without due process, the court rejected the 
showing, by amicus curiae,?* that there were precedents for the proposed pro- 
cedure. Amicus curiae pointed to the act relating to treatment of dependent, 
neglected, and delinquent children,** and the adoption act.** These statutes 
provide for preliminary investigations and reports which have to be filed before 
formal hearing will be given. The court distinguished these statutes by stating 
that divorce was an adversary procedure, while the two acts cited related to 
“agency type” procedure. This reasoning neglects the fact that formerly juvenile 


*s The city courts of Calumet City and Chicago Heights would quite probably have been 
opposed to joint rule making. If these courts could maintain “liberal” rules for divorce while 
the circuit and superior courts adopted a more orderly divorce procedure, their divorce 
business would flourish even more. 

*6 Note 5 supra. *7 Til. Rev. Stat. (1949) c. 40, § 6. 


** Whether a couple is divorced in a circuit where there is a divorce division or not does not 
depend upon their volition, but rather upon the judicial appraisal of local circumstances in the 
first instance of establishing the division. 

* 104 IIL. 630, 636 (1882). 


3 Mr. Chase Lavine, won ated tolls oo eae eae ee or eo eeee 
and Superior Courts of Cook County for the Chicago Bar Association. Amicus Curiae brief 
at 2. 


# Tl. Rev. Stat. (1949) c. 23, § 190 et seq. # Tbid., at c. 4, § 1-1 et seq. 
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court matters were decided in adversary procedure until replaced by the modern 
agency type procedure.*? There seem to be no “vested rights” standing in the 
way of revising divorce procedure in the same manner. The laws granting and 
regulating divorce are privileges granted by the state. The law, and quite par- 
ticularly that of Illinois, is explicit in not making divorce dependent on the 
wishes of the individual; consequently, the individual can as little claim that 
he is being deprived of a “right” when the state decides to change its divorce 
procedure to allow pre-trial hearing* as he could if the state should decide to 
eliminate one of the grounds for divorce or to abolish divorce altogether. 

The court relied on Illinois ex rel. McCollum v. Board of Education* to sup- 
port their conclusion that the First Amendment of the United States Constitu- 
tion would be violated when religious representatives would be called into the 
master’s hearing to advise the parties. It is difficult to determine the exact scope 
of that interpretation of the First Amendment. The best solution, to avoid con- 
troversy of a highly speculative nature, would be to draft the related provision 
in general terms avoiding specific reference to religious representatives.” If 
this were done the master still would be able to call in religious representatives, 
but objections of the type raised in Bernat v. Bicek*” would be avoided. 

The argument that the Act permitted violations of procedural due process 
by substituting reports based on investigations for evidence subject to cross- 
examination assumes that parties will not obtain a judicial consideration of 
the relative claims of their case nor an opportunity to rebut factual statements 
gathered by experts and conclusions drawn therefrom. Investigations serve as 
a basis for decisions in other areas. The act relating to the treatment of de- 
pendent, neglected, and delinquent children utilizes this method of ascertain- 
ing facts.** The court in Lindsay v. Lindsay, upheld this act and its method of 

33 Other procedural trends, designed to define the issues before formal hearings or trials be- 
gin, are reflected by Supreme Court Rule 23A, Ill. Rev. Stat. (1949) c. 110, § 259.23A, which 
calls in all ordinary civil cases for a pre-trial conference, similar Federal provision, 
Rule 16 of the Federal Rules of Civil Procedure, 28 U.S.C.A. 16 (1949). Pre-trial conferences 
are had at the judge’s discretion and are designed to simplify the formal proceedings. The 
1949 Act is similar to Rule 23A in its provisions for a master’s hearing, investigation and re- 
port. The referral to the divorce division was designed to aid the judge by simplifying the 
issues and supplying the judge with information gathered prior to the trial. 

34See Andrews v. Andrews, 188 U.S. 14 (1903); Miner, Conciliation Rather Than Recon- 
ciliation, 43 Ill. L. R. 464, 468 (1948). This article discusses the right of the state to set condi- 
tions for divorce, as well as procedural rules. 

35 333 U.S. 203 (1948). 


36 Til. Rev. Stat. (1949) c. 37, § 105.30. The provision might be drafted to read: “In a hear- 
ing to ascertain the possibility of reconciliation, the master shall, at his own discretion, utilize 
the resources, information, counselling and advice available in the community.” This is gen- 


eral enough to include religious representatives as well as sociologists, psychologists, and 
thers. 


0 
31 405 Ill. s10, 525, 91 N.E. ad 588, 595 (1950). 
3* Til. Rev. Stat. (1949) c. 23, § 190 et seq. 
39 257 Ill. 328, 100 N.E. 892 (1913). 
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investigation and report. In People v. Miller the court sustained investiga- 
tions and reports in probation matters. The petitioner in that case claimed that 
the report rendered to the judge precluded judicial discretion in determining 
whether probation was to be granted or not. But the court held that even 
though there was a report before the judge, it would not mean that full judi- 
cial consideration of the petitioner’s cause was precluded. 

The Domestic Relations Act of 1949 would have been a step in the attempt 
to revise the laws relating to divorce in the United States. Proponents of a gen- 
eral revision movement point out that the present system of divorce law does 
not address itself to the basic issues of divorce but concerns itself with irrelevant 
formalities.“ A total revision of divorce law has been said to require two steps: 
first, a change of procedure; and second, a change in the substantive law. The 
1949 Act was of the first type, a procedural reform. 

The substitution of an “agency” approach to divorce for the traditional ad- 
versary procedure is expressive of a trend similar to that appearing in the 
handling of juvenile court matters.“ Steps toward a new approach to divorce 
have been adopted in some form in several jurisdictions; they have been pro- 
posed in others. Detroit uses a divorce proctor, known as Friend of the Court, 
who tries to reconcile the parties and who makes reports based on investigation 
of custody and support matters.“ Milwaukee, Wisconsin, has a similar plan.“ 
Ohio has what might be called a “true family court,’ combined juvenile and 
divorce jurisdiction, in seven circuits. These courts are aided by a social service 
jnvestigative arm. They try to maintain informal procedure which will arrive 
at the underlying causes of the “litigants’” problems.“ At the present time, 
plans for a conciliation service, similar to the 1949 Illinois Act’s divorce divi- 
sions, are under way in New Jersey, while the District of Columbia is studying 
a plan modeled on Detroit’s Friend of the Court.“ 


4 317 Ill. 33, 147 N.E. 396 (1925); also see New York v. Williams, 337 U.S. 241 (1949). 

See especially, Alexander, The Follies of Divorce—A Therapeutic Approach to the 
Problem, [1949] Univ. of Ill. Law Forum 695. Judge Alexander discusses various proposals for 
divorce law revision made by others. See also, Rheinstein, Family Law Revision, in Fact Find- 
ing Report of the Midcentury White House Conference on Children and Youth (1950). 

# The State as Parens Patriae: Juvenile versus The Divorce Courts on Questions Pertain- 
ing to Custody, 21 ae Mt. L. Rev. 375 (1949), a discussion of the merits of “agency” pro- 
cedure as against adversary procedure. Also, Alexander, op. cit. supra note 41, at 707-8, for 
ths on tlinn af. tpn Sbetl demidiovanell haath deietane aimee inbelbin 

4 Rule 25 of Wayne County (Michigan) Circuit Court; Cooper, The Friend of the Divorce 
Court, 20 J. Am. Jud. Soc. 125 (1936); Porknay, Friend of the Court Aids Detroit Judges in 
Divorce Cases, 29 J. Am. Jud. Soc. 166 (1946). 

“4 Wis. Stat. (Brossard, 1949) § 252.07. 

4s The two most outstanding Ohio courts in this field are Hamilton County (Cincinnati) 
and Lucas County (Toledo). Ohio Code Ann. (Throckmorton, 1948) §§ 1532, 1639-8. 

“N.Y. Times, p. 23, col. 5 5 Cart 8 . 8, 1950); Chicago Daily Law Bulletin, p. 1, col. 6 (Sept. 
II, 1950); the plan calls for conciliation especially where children are in volved. 

47 District of Columbia Court Plans To Set Up Office of Marital Affairs Counsel, 34 J. Am. 
Jud. Soc. 55 (1950). 
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The Illinois Act would have remedied many of the shortcomings of our pres- 
ent divorce system. Improper custody awards or failure of the courts to keep 
abreast of current facts and make changes in custody, where the original cus- 
tody has been unsatisfactory, are said to be a substantial causal factor in child 
delinquency.‘ The pre-decree hearings, investigations, and report of the divorce 
division would have partially eliminated errors in original custody which are 
brought on by lack of such information, while the periodical reports required of 
the person or the agency to whom custody has been awarded would have en- 
abled the court to keep abreast of the child’s current welfare and bring about 
needed adjustments.*® Dependency upon state funds is sometimes the result of 
poor administration of alimony and support orders.** If the father-husband falls 
behind in his payments, the court has no knowledge of this fact until the injured 
party comes into court through a private attorney or legal aid. Under the 
1949 Act alimony and support money would have had to be paid into the 
divorce division to be distributed to the beneficiaries.* The court would have 
been able to keep a constant surveillance of support payments and detect 
arrearage at the earliest possible moment. 

In spite of all the above listed benefits, the Act has not gone unchallenged. 
Some point out that the master’s hearing, with its concomitant investigation, 
would uncover collusion which had heretofore remained undiscovered in the 
mock battle of the adversary procedure, thereby substantially decreasing the 
number of divorces where “‘legal guilt” is absent. It is their contention that such 
a result would be inherently evil, since those couples who are basically in- 
compatible would be forced to maintain their marital status. However, as has 
been observed, divorce is not a right but a privilege granted by the state. It 
cannot be said, therefore, that there is a “‘right”’ to collusive divorce. What is in- 
volved here is a serious objection based on notions of social policy. This is not 
an objection to the 1949 Act, but rather an objection to the present status of 
the substantive law of divorce. 

Others, authorities in the field of family relations, have categorically, though 
confidentially, stated that reconciliation through a /egal agency is impossible. 
This position seems unduly fatalistic. The state is vitally interested in the 
problem of conserving the family and could well adapt itself to such a function. 

Judge Julius Miner of the Circuit Court of Cook County opposed the Act 

# This statement is based on a study by Judge Edwin A. Robson of the Superior Court of 
Cook County; for figures on this proposition see Unconstitutionality of Illinois Divorce Act, 
15 Univ. Chi. L. Rev. 770 (1948). 

4 Til. Rev. Stat. (1949) c. 37, § 105.34. 

5° Note 48 supra. 

5* The Court Service of the Welfare Department of Cook County also represents needy 


parties in support enforcement proceedings, but there, too, the injured party must take the 
initiative. Obscurity to the public and lack of adequate staff render it less effective than it 
should be. 


Til. Rev. Stat. (1949) c. 37, § 105.33. 
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because he believes that reconciliation after the parties have filed divorce ac- 
tions comes too late. He would substitute a pre-filing conciliation procedure.** 
This plan actually amounts to “passive” reconciliation. If the parties are made 
to file a declaration of intent sixty days prior to the suit, it reasonably may be 
assumed that the “breaking point” has already been reached. Judge Miner 
merely proposed a “cooling off period” during which the parties are left to their 
own initiative. The Act, on the other hand, would have brought the resources 
of the community to bear in an active attempt to settle the difference between 
the parties. 

Merely because acts like the Domestic Relations Act of 1949 are only part of a 
needed scheme of revision in the field of divorce, their enactment should not be 
defeated. Many of the problems in the area of divorce administration would be 
remedied, while the remaining substantive evils would be sharply defined, to be 
corrected by additional legislative action. 


CONSEQUENTIAL DAMAGES AND “JUST COMPENSATION” 
IN FEDERAL CONDEMNATIONS 


In federal condemnations’ the courts have applied the term “consequential 


damages” to all losses which have been excluded from the “just compensation” 
provision of the Fifth Amendment.’ In seizing private property the govern- 
ment has had to pay only for tangible interests actually taken and those in- 
tangible interests which the courts have held to be directly connected with the 
physical substance of the thing taken.‘ No payment has been necessary for in- 


$3 Miner, op. cit. supra note 34; Miner, Pre-Divorce Suit Conciliation, 36 Ill. Bar J. 207 
(1948). 


* Many state constitutions provide that compensation must be paid for property “taken - 
” In such cases consequential damages may be recovered. 2 Nichols, Eminent Do- 
main § 6.443212] (1950). See Dolan, Consequential Damages in Federal Condemnation, 35 
Va. L. Rev. 1059 (1949). 


2 “(Njor shall private property be taken for public use without just compensation.” United 
States v. Petty Motors’Co., 327 U.S. 372 (1946); United States v. General Motors Corp., 323 
U.S. 373 (1945); United States v. Powelson, 319 U.S. 266 (1943); Mitchell v. United States, 267 
U.S. 341 (1925); Joslin Manufacturing Co. v. Providence, 262 U.S. 668 (1923); Omnia Co. v. 
United States, 261 U.S. 502 (1923). 


3 United States v. Willow River Power Co., 324 U.S. 499 (1945); Redman v. United States, 
136 F. ad 203 (C.A. 4th, 1943); Karlson v. United States, 82 F. 2d 330 (C.A. 8th, 1936). 


4 United States v. Miller, 317 U.S. 369 (1943); Campbell v. United States, 266 U.S. 368 
(1924); Sharp v. United States, 191 U.S. 341 (1903); Stephenson Brick Co. v. United States, 
110 F. ad 360 (C.A. sth, 1940). A typical ees for an injury directly connected with the 
condemnation is one for severance damages, i.e., the loss resulting from the decreased market 
value of a single tract of land because of the condemnation of part of it. This type of injury has 
always been compensated for. 
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jury to good will,’ going-concern value,‘ loss of profits’ or costs of removing 
furniture, machinery or fixtures.* 

The reasoning underlying these exclusions is generally based either on the 
belief that such losses are too speculative for any sort of accurate determina- 
tion,® or on the theory that some of the rights attached to the condemned prop- 
erty exist apart from the physical asset, and, since they have not been taken, 
may readily be utilized.’® A further reason is that some of these losses are said 


5 Good will has been defined as the value of the business reputation of the firm and the 
patronage that accompanies it or as the value of anticipated future profits based on the past 
earnings of the business. See Metropolitan Bank v. St. Louis Dispatch Co., 149 U.S. 436 
(1893); Orgel, Valuation under Eminent Domain 74 (1936); Simpson, Goodwill, 6 Encyc. Soc. 
Sci. 698 (1931). 

6 This consists of the intangible contributions to the value of the business such as patronage 
and increased earning power because of skillful management. Kimball Laundry v. United 
States, 338 U.S. 1 (1949). There is another concept of going-concern value synonymous with 
overhead costs. See Orgel, Valuation under Eminent Domain § 191 (1936). 

Going-concern value is noncompensable. United States v. Becktold Co., 129 F. 2d 473 
(C.A. 8th, 1942); Stull v. United States, 52 F. Supp. 598 (Pa., 1943); In re Post Office Site in 
Borough of the Bronx, 210 Fed. 832 (C.A. 2d, 1914). When the government permanently con- 
demns a business and intends to continue to operate it as a business, going-concern value must 
be paid for. Denver v. Denver Union Water Co., 246 U.S. 178 (1918); Omaha v. Omaha 
Water Co., 218 U.S. 180 (1910). 


7 United States v. Petty Motors Co., 327 U.S. 372 (1946); United States v. General Motors 
Corp., 323 U.S. 373 (1945); United States v. City of New York, 168 F. 2d 387 (C.A. ad, 
1948); United States v. Meyers, 190 Fed. 688 (D.C. Conn., 1921); United States v. Certain 
Parcels of Land in City of San Diego, 54 F. Supp. 561 (Cal., 1944). 


® United States v. Westinghouse, 339 U.S. 261 (1950); United States v. Petty Motors Co., 
327 U.S. 372 (1946); United States v. General Motors Corp., 323 U.S. 373 (1945); Potomac 
Electric Power Co. v. United States, 85 F. 2d 243 (App. D.C., 1936), cert. den. 299 U.S. 565 
(1936); Gershon Brothers Co. v. United States, 284 Fed. 849 (C.A. sth, 1922); United States v. 
Meyers, 190 Fed. 688 (D.C. Conn., 1911); United States v. 0.64 Acres of Land in Los Angeles 
County, 54 F. Supp. 562 (Cal., 1944); see Foster v. United States, 145 F. 2d 873 (C.A. 8th, 
1944). 

* United States v. 3.544 Acres of Land, 147 F. 2d 596 (C.A. 3d, 1945); Eagle Lake Im- 
provement Co. v. United States, 141 F. 2d 562 (C.A. sth, 1944); Washington Water Power 
Co. v. United States, 135 F. 2d 541 (C.A. goth, 1943), cert. den. 320 U.S. 747 (1943); United 
States v. Foster, 131 F. 2d 3 (C.A. 8th, 1942); United States v. Improved Premises Known as 
No. 46-70 McLean Avenue in City of Yonkers Westchester County, 54 F. Supp. 469 (N.Y., 
1944); Banner Milling Co. v. State, 240 N.Y. 533, 148 N.E. 668 (1925); Sawyer v. Common- 
wealth, 182 Mass. 245, 65 N.E. 52 (1902). 

%° Kimball Laundry v. United States, 338 U.S. 1 (1949); Mitchell v. United States, 267 
U.S. 341 (1925); McCormick, The Measure of Compensation in Eminent Domain, 2 Selected 
Essays on Constitutional Law 930, 944 (1938) [reprinted from 17 Minn. L. Rev. 461 (1933)]. 
Under the Supreme Court’s theory, good will is not taken (except when the business is con- 
demned and operated by the government) since it resided in the business, not the physical 
property. Only the property is taken, not the business, say the courts. Strong arguments can 
be made against this position, however, since good will is substantially attached to the physical 
place of business. This is especially true of retail stores. Good will depends to a great extent on 
business reputation. Yet a retail store transferring to a new location may have no reputation 
at the new site to induce patronage, and therefore it may suffer a genuine loss. Yet good will 
is certainly property and has a pecuniary interest. It is recognized as an asset in partnerships, 
Slater v. Slater, 175 N.Y. 143, 67 N.E. 224 (1903), and may be sold or passed by will. Howard 
v. Taylor, 90 Ala. 241, 8 So. 36 (1890). If a condemnee can reasonably prove injury to good 
will, there appears no reason not to compensate him for it. 
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to be inherent in any sale and should therefore be borne by the property owner.” 

This policy has been partially justified by the notion of the voluntary sale 
which assumes that the seller is willing to dispose of his property at the time of 
the condemnation at“a price equal to the highest prevailing offer which the 

property would receivé on the open market.” In most cases this is simply not 
true.While public necessity forces the owner to sell his property at this price, 
many factors might deter him from selling immediately.‘* Among these are his 
expectations as to future market conditions, his psychological attachment to 
the property, the general unavailability of other suitable property, and the 
necessity of remaining uncompensated for losses which under genuinely volun- 
tary conditions of sale might have been minimized or eliminated. 

Yet the fiction of the voluntary seller ignores these facts and the courts have 
persisted in in talking about condemnation proceedings as if the parties were a 
willing seller and a willing buyer transacting business on the free, open mar- 
ket."4 As a result they have refused to permit juries to hear evidence of use 
values or of any of the consequential costs which ordinarily would be con- 
sidered by a seller before he decided to sell his property. 

Another factor in this policy has been the courts’ preoccupation with the 
word “property.” This has resulted in the Fifth Amendment being inter- 
preted as meaning that compensation should be paid only for property actually 
taken.’* Once this was decided it was quite natural that injury to other interests 


™t Gershon Bros. Co. v. United States, 284 Fed. 849 (C.A. sth, 1922); Pacific Live Stock 
Co. v. Warm Springs Irrigation District, 270 Fed. 555 (C.A. oth, 1921); In re Post Office 
Site, 210 Fed. 832 (C.A. 2d, 1914). In United States v. Inlots, 26 Fed. Cas. 482, No. 15,441 
(C.C. Ohio, 1873), the court said, at 489: “The claimants being bound by the conditions of their 
respective leases to remove their property at the end of their terms, the act of appropriation 
only changes the time when the removal should take place, but does not occasion the obligation 
to remove, and that, therefore, the government is not justly chargeable with the losses con- 
sequent upon removal. . . .” Tie-in sales are a means often used to mitigate such losses. The 
value of the tie-in would be included in the selling price. 

8 United States v. Miller, 317 U.S. 369 (1943); United States v. Powelson, 319 U.S. 266 
(1943); Olson v. United States, 292 U.S. 246 (1934); United States v. Chandler-Dunbar Co., 
229 U.S. 53 (1913); Westchester County Park Commission v. United States, 143 F. 2d 688 
(C.A. 2d, 1944), cert. den. 323 U.S. 726 (1944). If there is no market for the property at the 
time of taking, some other date must be used to fix its value. St. Joe Paper Co. v. United 
States, 155 F. 2d 93 (C.A. sth, 1946). If there is no market price, expert opinion or some 
other means is used. 11,000 Acres of Land v. United States, 152 F. 2d 566 (C.A. sth, 1945), 
cert. den. 328 U.S. 835 (1945). 


*3 See 51 L.R.A. 319, 330, 331, at IV (1900). 


4 Olson v. United States, 292 U.S. 246 (1934); Morton Butler Timber Co. v. United States, 
gt F. 2d 884 (C.A. 6th, 1937). 


8 United States v. 11 Acres of Land, 54 F. Supp. 89 (N.Y., 1944). Only “value” which is 
capable of transfer from owner to owner is compensable under the doctrine of Kimball Laundry 
v. United States, 338 U.S. 1, 3 (1949). 


*6 Monongahela Navigation Co. v. United States, 148 U.S. 312 (1893). The court in this 
case said that just compensation was payment for the property and not payment to the owner. 
It also argued that every other clause of the Fifth Amendment was personal except the emi- 
nent domain provision and that therefore the Constitution only requires payment for property 
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attached to the property and additional losses suffered by the owner should 
be excluded from the basis of the award. Yet the Constitution mentions not 
only property, but also states that “just compensation” shall be paid.” It 
would seem by any standard of justice that the property owner should be made 
whole for ail reasonable losses suffered by him as a result of the condemnation, 
including financial after effects which may be quite extensive."* 

While the general rule excluding payment for consequential losses has not 
been overturned, the Supreme Court has recognized the harshness of its policies 
by modifying its interpretation of the Fifth Amendment in certain instances 
where less than a fee has been condemned. Although the language of the Court 
gives lip service to prior precedents, the results in these cases constitute an un- 
mistakable attempt to give compensation for all the damages suffered by the 
condemnees. 

In United States v. General Motors Corp.'® the government condemned a long- 
term lease but returned the premises with a large portion of the term unexpired. 
The lessee demanded payment for the costs of removing fixtures and machinery. 
The Court held that such removal costs could not be awarded per se, but that 
since there was only a temporary taking instead of the condemnation of a fee, 
the evidence of such expense was admissible as to the market value of the un- 
expired term.’ 

In Kimball Laundry v. United States" the Court went a step beyond the 





taken and nothing more. In United States v. 25.936 Acres of Land, 153 F. 2d 277 (C.A. 3d, 
1946), the court said that a condemnation proceeding was not a taking of rights of persons in the 
ordinary sense but an appropriation of the land or property itself. Therefore, all previous exist- 
ing estates or interests in the land were obliterated. 

1 Mr. Justice Rutledge laid great emphasis on the word “‘just” in his concurring opinion 
in United States v. Petty Motor Co., 327 U.S. 372 (1946). He said, at 383, that the Fifth 
Amendment is “an explicit mandate for payment of ‘just compensation.’” He also stressed that 
the reason for awarding removal costs in United States v. General Motors Corp., 323 U.S. 373 
(1945), was “to give substance, in practical effect to the Amendment’s explicit mandate for 
payment.” “Just” has been interpreted as requiring that a citizen be left no poorer (or richer) 
than he would have been before the property was taken. United States v. Indian Creek Marble 
Co., 40 F. Supp. 811 (Tenn., 1941). However, with the Court’s emphasis on paying only for 
property, this phrase loses much of its equitable sound. 

** The value of consequential losses claimed by the condemnee in Kimball Laundry v. 
United States, 338 U.S. 1 (1949), was $340,000. The lower court denied this claim and awarded 
$300,000 in damages. The lower court was reversed by the Supreme Court. Consult 37 Calif. L. 
Rev. 680, 684 (1949), noting the Kimball case. 

9 323 U.S. 373 (1945). The Chief Justice and Justices Frankfurter and Murphy were ab- 
sent and took no part in the proceedings. Justice Douglas, joined by Justice Black, concurred. 
They seemed willing to follow the equity of the award, but felt that an act of Congress was a 
more desirable prerequisite to abandoning a firm rule than the distinction between permanent 
and temporary takings. 

* This award of necessity can be made only after the government returns the property, 
since before that time it is not known whether or not the entire lease will be used up. 


* 338 U.S. 1 (1949). The Chief Justice, and Justices Douglas, Black and Reed dissented. 
They rejected the distinction between a temporary and permanent taking and insisted that a 


For an excellent note on the Kimball case see 37 Calif. L. Rev. 680 (1949). 
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General Motors decision by admitting an element of going-concern value as a 
consequential business loss. The laundry had been condemned for a term of 
years for Army use, and the owners contended that compensation should be 
made for the injury to their trade routes. The Court granted the award by 
reasoning that the intangible trade routes were property that had a transferable 
and independent value not unlike actual physical property. Since the govern- 
ment pays for property taken, the owners were compensated. 

These decisions are a step in the right direction, although they have been 
limited to temporary takings.*? However, the attempt of the Court in the Gen- 
eral Motors case to award removal costs through the machinery of ‘“‘the market 
value for property taken”’ standard only adds to the existing confusion. Further- 
more, the award does not consider whether the removal of the machinery re- 
sulted in its unproductive use during the term of the government’s occupancy. 
Nor is there any logical correlation between the difference in the market value 
of the premises with machinery and without it, and the cost of transporting the 
machinery to and from the property. 

The reasoning of both decisions is also suspect, for the Court’s justification 
of the result because of a temporary taking does not harmonize with prior 
authority. Removal costs have never been given when a fee was condemned nor 
have damages been granted for a loss affecting business opportunities or one 
caused by cancellation of contracts. Yet the awarding of removal costs in a 
temporary taking seems just another way of compensating a lessee for a loss of 
profits resulting from the decreased market value of the property occasioned 
by the lack of machinery and fixtures. The prohibition against permitting con- 
tract damages in a permanent taking is likewise ignored, for in effect the deci- 
sion tends to prevent extensive loss on the lease. 

In the Kimball situation, going-concern value has not been admitted as an 
element of compensation on the theory that the owner might have re-established 
himself in the business and thus have retained the beneficial interest.** It was at 

= “The term . . . serves as a general designation both for the lists of customers built up by 


solicitation over the years and for the continued hold of the Laundry upon their patronage.” 
Kimball Laundry v. United States, 338 U.S. 1, 8 (1949). 

* The Court has been consistent within the rule of the General Motors case. In United 
States v. Petty Motor Co., 327 U.S. 372 (1946), a lease was condemned with an option to short- 
en the period of occupancy. The government subsequently consumed the entire lease and the 
Court denied removal costs, since there was no unexpired term. In United States v. Westing- 
house, 339 U.S. 261 (1950), the government condemned a lease with a right to renew its 
occupancy. Again the entire lease was used up and the Court denied removal costs. Justice 
Jostnan Commies Rar aga ene i ap ang ah mao ogg 
ment a chance to hedge against inflation. They could either exercise the option in the event 
of a ising market or recondemn the property ifthe market were falling and thus pay lower 

et price. 

These three cases cover the entire range of possibilities with leases, leaving the law clear on 
the matter. If the government returns part of an unexpired lease, removal costs will be ad- 
mitted as an element of the market value of the unexpired term. Otherwise they will be denied 
regardless of the form of the option used by the government. 

* Bothwell v. United States, 254 U.S. 231 (1920). Orgel states that “{I}n the eminent- 
domain cases, unless the entire enterprise is being condemned, the owner is not entitled to 
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least possible for the owner to have opened a new laundry or to have leased the 
trade routes so as to preserve their value. However, under Mitchell v. United 
States the rule of no compensation had applied even when the business had 
been totally destroyed and it was impossible to find suitable premises for the 
transfer of this intangible interest. Justice Frankfurther recognized the barrier 
of this precedent to the Kimball doctrine, but he was unwilling to overrule the 
case and endeavored to distinguish the Mitchell case on the grounds that the 
range of alternatives open to a condemnee in a temporary taking is so narrow 
as to justify a difference in result. This rationalization of a temporary taking is 
insufficient to account for such a significant deviation from the established rule. 
As a result the Mitchell case appears to have been substantially overruled sub 
silentio. 

The problem in these cases has been to reconcile the conflict of interests be- 
tween the government as buyer and the government as protector of the seller’s 
rights. Reluctance to require payment for consequential damages may have 
been based in part upon a doubt as to the workability of any rule that would 
accurately measure these losses. In the Kimball and General Motors cases, the 
Supreme Court was evidently impressed with the seriousness of these losses and 
decided that justice required that they be measured.” To hide this basic change 
of position, they seized upon the analysis of the temporary taking to distinguish 
the prior cases. 

The Supreme Court admits that “(t]he Constitution and the Statutes do not 
define the meaning of just compensation.’”’ The condemnation proceeding is 
ideally suited to consider all types of losses** and the mode of proof by which 
the losses are to be evaluated should not deter the Court from seeing that jus- 
tice is done. By using the reasonableness test, the courts could admit evidence 


compensation for the value of the business over and above the property taken. . . . [Going- 
concern value] is an element of the value of the entire enterprise for which no compensation is 
awardable and it is therefore immaterial.” Orgel, Valuation under Eminent Domain § 191 
(1936). 

% 267 U.S. 341 (1925). 


*6 In the Kimball case, Justice Frankfurter, writing the majority opinion, said at 15, “{I]t 
would be unfair to deny compensation for a demonstrable loss of going-concern value upon 
the assumption that an even more remote possibility—the temporary transfer of going-concern 
value—might have been realized.” The Court thus undermined the maxim of eminent domain 
law that in taking the plant you do not take the business. Other unsound beliefs, such as the 
fiction that a “voluntary sale” to the government under eminent domain is just like a voluntary 
sale to a private citizen, have become a part of the interpretation of the Fifth Amendment. 
They only serve to hamper a real understanding of the problems involved and to provide the 
courts with a rationalization for awarding unjust compensation. 


*7 United States v. Petty Motor Co., 327 U.S. 372, 377 (1946). 


**In the average condemnation proceeding, proof of market value is usually introduced 
through expert testimony. Usually three experts testify for each side as to the value of the 
property for its highest and best use. In evaluating consequential losses it- would seem that 
expert testimony could similarly be used to estimate injury to good will, contract losses and 
other intangible injuries. / 
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of removal costs,* injury to going-concern value, good will and contract losses, 
the difference between reasonable-use value and the cost of other similar prem- 
ises and the value of any other property rights injured as a result of the con- 
demnation. Such a test would exclude any payment for sentimental attach- 
ment to the property, psychological disorders incurred because of the condem- 
nation, excessive removal costs,?° and other claims which are likely to induce 
fraud or are so speculative that any attempt at a valuation would be a blind 


guess. 

The cost of paying for property seized for public use should be shared equally 
by all the taxpayers. The Fifth Amendment was not meant to be a subsidy of 
the community by the individual. 


INFORMAL CONDEMNATION AND THE REVIVAL 
OF THE CRESS CASE 


In recent years there has been a trend toward increased federal immunity 
to claims by riparian owners on tributaries of navigable streams for damages 
resulting from federal flood control activities. The case of Umited States v. 
Kansas City Life Insurance Co.* may well be considered a reaction against this 
trend. Respondent’s farmland, located on a non-navigable tributary one and 
one-half miles from the Mississippi River, was rendered unfit for agricultural 


purposes by a stoppage of drainage due to the raised level of the tributary. This 
was the result of the construction of a dam by the federal government on the 
Mississippi.’ Two issues were recognized by the majority: (1) May the govern- 
ment permanently raise a navigable stream to its ordinary high water mark 
without liability for damage to property beyond the bed of the stream ; and (2) 


* One authority states that “it would that compensation for the cost of removal 
to a new site, within a reasonable distance, might be worked out in favor of the owner of the 
land by use of the doctrine that where only part of the land is taken, the measure of compensa- 
tion is the difference between the value of the entire property before the taking and the value 
after the condemnation of the part not taken. Under this theory, the owner would recover the 
value of the land and improvements, less the value of the improvements required to be removed. 
Of course, this deduction would be diminished by the fact that the value of the improvements 
would be no greater than what they were after subtracting the cost of making them usable by 
moving them to a new location.” McCormick, op. cit. supra note 10, at 947. 

3° A person living in Chicago could not receive removal costs to California. 

* See Justice Douglas’ dissent in United States v. Kansas City Life Insurance Co., 339 U.S. 
799, 812 (1950); Frank, The United States Supreme Court: 1949-50, 18 Univ. Chi. L. Rev. 1, 
15-18 (1950); Federal Eminent Domain Power in the Development of Water Projects, 50 
Yale L.J. 668 (1941); Fitts and Marquis, Liability of the Federal Government and its Agents 
for Injuries to Private Property Resulting from River Improvements, 16 Tenn. L. Rev. 801, 
813-24 (1941). 

* 339 U.S. 799 (1950). Justices Black, Douglas, Minton and Reed dissented. 

+ Respondent’s 1,710 acres on Dardenne Creek were destroyed by lack of drainage because 
of the raised level of the creek, although the Mississippi did not rise above the ordinary high 
water mark. The Court of Claims awarded $22,519.60 with interest since 1938. 
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was the particular destruction a taking of property within the meaning of the 
Fifth Amendment to the United States Constitution? On both, the Court 
found for the respondent-owner. For purposes of analysis, the issues will be dis- 
cussed simultaneously; to answer the question of what types of damage are 
compensable, the location of the damage must necessarily be considered. 

For present purposes, the history of the concept of taking within the area of 
navigable streams and their tributaries began with the Fifth Amendment, 
which states that property shall not be taken for public use without just com- 
pensation. It soon became apparent, however, that the federal government had 
a special control over navigation,’ and therefore, over navigable streams.° Al- 
though this control was not considered an absolute title, it was in the nature 
of a dominant interest.’ This theory, it was held, eventually freed the govern- 
ment from payment for destruction of property which lay in the bed of the 
navigable stream below the ordinary high water mark; damage done below 


4“{Njor shall private property be taken for the public use without just compensation.” 
U.S. Const. Amend. s. 

5 Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 189 (1824). As indicative of the difference in judicial 
attitude toward the application of the Fifth Amendment to navigable streams and to other 
areas of eminent domain, see Justice Douglas’ opinion for the Court in United States v. Caus- 
by, 328 U.S. 256 (1946), and his dissent in United States v. Kansas City Life Insurance Co., 
339 U.S. 799, 812 (1950). In the former he said, at 261, “It is the owner’s loss, not the taker’s 
gain which is the measure of the value of the property taken.” Damages were awarded for 
chickens frightened to death by low flying warplanes. But in the latter case he said, at 813, 
“(N]o vested private right is given to anyone, as against the public interest, in the full utiliza- 
tion and control of the river’s bed for navigation or in the flow of the stream within it.” 

6 “Commerce includes navigation. The power to regulate commerce comprehends the con- 
trol for that purpose and to the extent necessary, of all the navigable rivers of the United 
States... . For this purpose, they are the public property of the nation, and subject to all the 
requisite legislation by Congress.” Gilman v. Philadelphia, 3 Wall. (U.S.) 713, 724 (186s). 
See South Carolina v. Georgia, 93 U.S. 4, 10 (1876). But cf. Yates v. Milwaukee, 10 Wall. 
(U.S.) 497 (1870). 

7 “[A]ithough the title to the shore and submerged soil is in the various states, and indi- 
vidual owners under them, it is always subject to the servitude in respect of navigation created 
in favor of the federal government by the Constitution.” Gibson v. United States, 166 U.S. 
269, 272 (1877). Consult Scranton v. Wheeler, 179 U.S. 141 (1900), for a keen analysis by 
Justice Harlan of the cases dealing with the nature of federal control of navigable streams. 
Both this and the Gibson case deal with private owners losing accessibility to the water. 

§ United States v. Chicago, M., St. P., & P. Ry. Co., 312 U.S. 592 (1941). Prior to this case, 
in United States v. Chandler-Dunbar Water Power Co., 229 U.S. 53 (1913), the Court held 
that the Federal Government “may require [the structures’] removal and forbid the use of the 
bed of the river by the owner in any way which, in its judgment, is injurious to the dominant 
right of navigation”; hence, private ownership, granted by the state in this area, is a mere 
qualified title. 

Justice Harlan, speaking for the Court in Philadelphia Co. v. Stimson, 223 U.S. 605 (1911), 
said, at 629, “(T]he absolute title of the riparian proprietor extends [down] to high water 
mark only, and . . . between ordinary high and ordinary low water mark, his title to the soil is 
qualified.” Compare Willink v. United States, 240 U.S. 572, 580 (1916) (order to vacate a 
wharf within harbor lines); Greenleaf-Johnson Lumber Co. v. Garrisson, 237 U.S. 251, 268 
(1915) (destruction of wharf outside new harbor lines but within old ones); Lewis Blue Point 
Oyster Cultivation Co. v. Briggs, 229 U.S. 82, 85 (1913) (government destruction of oyster 
beds below ordinary high water mark); Union Bridge Co. v., United States, 204 U.S. 364, 400 
(1906) (required state authorized bridge to be modified at gréat expense). 





COMMENTS 357 


this mark was not a “taking” for public use. Where compensation was not re- 
quired by the Fifth Amendment, a claimant was precluded from recovery on 
any basis.? At common law a sovereign need not allow itself to be sued—the 
tradition is long. 

The first major case which defined the limits of the government’s dominant 
interest in the bed of the navigable stream was Pumpelly v. Green Bay Canal 
Co.,?° wherein it was held that an overflow of riparian land by flooding, above 
the water’s “ordinary level’”’* was compensable. 

Another early limitation on the government’s dominant interest was United 
States v. Lynah.” In that case there was considerable doubt whether the dam- 
age was caused by blockage of drainage or by overflowing." Since it was due, 
at least in part, to overflowing, plaintiff was allowed to sue under the Tucker 
Act,'4 which permits contract actions against the government. The Court found 
an implied intent by the government to pay for damage amounting to a taking." 
In Horstman v. United States the application of this implied contract doctrine 
seemed to be limited to situations in which flooding had occurred. An unex- 
pected percolation had flooded a large area located a considerable distance from 
the river, and since it was impossible to foresee this consequence, no implied in- 
tent could be found. In the absence of an implied contract compensation under 
the Fifth Amendment was denied. 

Thus, where damage was the result of overflowing, compensation was 
awarded. But distinguishing the situations of overflowing, the Court refused to 
grant compensation where damage was the result of percolation and temporary 
intermittent flooding.'? These two forms of damage were held to be merely 

* Keokuk Bridge Co. v. United States, 260 U.S. 125 (1922). No award would be made on a 
tort claim. 

© 13 Wall. (U.S.) 166 (1871). 

11 “Ordinary level” may be synonymous with ordinary high water mark; see 19 Words & 
Phrases 435, 437 (1940); 30 Words & Phrases 253 (1940). In High Bridge Lumber Co. v. 
United States, 69 Fed. 320 (C.A. 6th, 1895), the court recognized that permanent flooding 
was compensable; in addition they cited Transportation Co. v. Chicago, 99 U.S. 642 (1878), 
for authority that “indirect” encroachment on private riparian property on navigable streams 
may be compensated only when there is permanent flooding, and where other forms of de- 


struction occur, damages should not be awarded. See United States v. Great Falls Mfg. Co., 
112 U.S. 645 (1884). 

*2 188 U.S. 445 (1902). But compare Tempel v. United States, 248 U.S. 12 (1917) (plain- 
tiff failed to establish an implied contract where property was clearly within the govern- 
ment’s right to improve navigation) ; Hill v. United States, 149 U.S. 593 (1893). 

"3 The Court distinguished Mills v. United States, 46 Fed. 738 (D.C. Ga., 1891) because 
the damage there was caused by blocking of drainage rather than by o overflowing. 

4 62 Stat. 940 (1948), 28 U.S.C.A. § 1491 (1950). 

8 The Lynah case was later overruled in United States v. Chicago, M., St. P., & P. Ry. Co., 
312 US. $92, 508 (1941), because in the former the damage occurred below the high water mark 
of a navigable stream. Washing away of land as a result of flooding is a taking as well as the 
flooding itself. United States v. Dickinson, 331 U.S. 745 (1947). 

6 957 U.S. 138 (1921), following Tempel v. United States, 248 U.S. 121 (1917). 

7 Bedford v. United States, 192 U.S. 217 (1903), was distinguished from the Lynah case 
because there was only percolation. Damage was an “incidental consequence” of the govern- 
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consequential to the exercise of the government’s dominant interest over 
navigable streams."* 

The nature of a taking took a new turn in the leading case of United States v. 
Cress.*° The Court reiterated the doctrine that property in the bed of a navi- 
gable stream was subject to the exercise of the public right of navigation.” It 
then discussed overflow beyond the natural stage of the river as a taking,” but 
after distinguishing the consequential injury cases where there were no “direct 
invasions,” looked to the state law of Kentucky, and held that damage to a 
mill, destruction of a ford, and inevitably recurring flooding on a nonnavigable 
tributary, due to constructions on a navigable stream, were compensable 


What appeared to be a general extension of the concept of a “taking”’ as 
developed in the earlier cases was limited in United States v. Chicago, M., St. P 
& P. R. Co.*3 to situations where damage occurred beyond the ordinary high 
water mark. Plaintiff’s tracks and telegraph poles were located on the banks of 
a navigable stream below ordinary high water mark and the Court refused to 
award damages for the overflow. Immunity for the government below ordinary 
high water mark may be interpreted to include the tributaries as far as such a 
permanent raising on the navigable stream to ordinary high water mark would 
go; thus limiting the Cress case only to those areas beyond this line. On the 
other hand, the rule may be confined to the bed (banks?) of the navigable 
stream and not affect the Cress doctrine as to tributaries. Because of this con- 
fusion, uncertainty also developed as to what kind of damage beyond the area 
of the government’s dominant interest was compensable. While it was clear 
that compensation would be awarded for overflow,?4 and that no award would 
be made for a mere loss of accessibility, even though there was a drop in the 
market value,” still, there was a twilight zone where damage was caused by 
other means.” It is generally accepted that compensation for damage, other 


ment constructions; hence, not a taking. Compare Sanguinetti v. United States, 264 U.S. 146 
(1924) (intermittent flooding); Horstman v. United States, 257 U.S. 138 (1921); Cubbins v. 
Mississippi River Comm’n, 24% U.S. 351 (1916); Hughes v. United States, 230 U.S. 24 (1913) 
(overflow by making a new levee); Jackson v. United States, 230 U.S. 1 (1913); Gibson v. 
United States, 166 U.S. 269 (1897); Transportation Co. v. United States, 99 U.S. 635 wee), 
Consult Coleman v. United States, 181 Fed. 599, 601-3 (D.C. Ala., 1910), for a discussion of 
partial flooding; Atchley v. TVA, 69 F. Supp. 952 (Ala., 1947), on destruction of crops. Com- 
pare United States v. Welsh, 217 U.S. 333 (1910); United States v. Grizzard, 219 U.S. 180 
(1910). For review of the cases consult Franklin v. United States, ror F. 2d 459 (C.A. 6th, 
1939); Goodman v. United States, 28 F. Supp. 497, 501-3 (Iowa, 1939). 

*8 See text at note 7 supra. 

9 243 U.S. 316 (1916). 

» Tbid., at 320. ™ Tbid., at 324. 

* Tbid., at 327. %3 312 U.S. 592 (1941). 

*4 Pumpelly v. Green Bay Canal Co., 13 Wall. (U.S.) 166 (1871). 

*5 Scranton v. Wheeler, 179 U.S. 141 (1900); Gibson v. United States, 166 U.S. 269 (1896). 

* Pumpelly v. Green Bay Canal Co., 13 Wall. (U.S.) 166 (1871). 
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than permanent overflow, is not granted where damage is done on the banks 
of navigable streams.?? 

In Franklin v. United States,** a decision rendered in the Court of Appeals for 
the Sixth Circuit, the Cress case was not followed for lands bordering navigable 
streams. The lands here were above the ordinary high water mark under either 
interpretation of the Chicago case. Franklin’s land was on high ground above the 
Mississippi River. The channel was diverted by the government from the west 
side to the east side of the river in aid of navigation; this almost completely de- 
stroyed Franklin’s land. The court said the damage was a mere consequence of 
a lawful act of the United States and refused to grant compensation, saying 
that there must be a physical invasion; the character of the invasion, not the 
extent of damage, was the proper basis for relief. The Franklin case seems to 
indicate that the government is immune to claims for a “taking’’ of land on 
navigable streams as long as the level of the water remains below the ordinary 
high water mark. The Supreme Court refused certiorari of the Franklin case and 
was content to allow the Cress case to be disregarded where damage above the 
ordinary high water mark on a navigable stream was in issue. 

The decision in United States v. Willow River Power Co.” so limited the Cress 
case as to practically destroy its usefulness as precedent. The impaired efficiency 
of the plaintiff’s water-power plant, located on a nonnavigable channel, a few 
rods from the navigable St. Croix River, was caused by waters backed up by a 
government dam on the navigable stream. The Court distinguished the Cress 
case by saying that the plaintiff’s harm in that case was due to the raising of 
the waters on the tributary, whereas in the Willow case the damage was caused 
by the tail waters of the raised St. Croix flowing into the channel. Justice 
Roberts, dissenting, could see no justifiable distinction between the two cases 
and stated that the Cress case had been “disregarded or overruled.”3° Indeed 
it seemed that the only tangible difference between the two cases was the differ- 
ence in the distance of the land from the navigable stream. 

The Kansas City decision was based on the fact that the destruction by per- 
colation occurred on land located beyond the bed of the stream.** However, the 
Court failed to indicate whether it meant to rule only concerning the destruc- 


27 Where land on a navigable stream was damaged by blockage of drainage, the Court said 
that the Cress case was difficult to distinguish, “but we think it ought not to be taken as a 
precedent . . . for all the damage to all the lands near the river and the creeks leading into it, 
which have been made wetter, but not overflowed at any time, by the raising of the water.” 
Lynn v. United States, 110 F. 2d 586, 590 (C.A. sth, 1940). But cf. Rank v. Krug, 90 F. Supp. 
773, 799 ~ 1950), where the Cress case was used as authority to grant compensation; the 

to riparian owners on a navigable stream was caused by the government diverting 
waters out of the bed of the navigable stream. 

* 101 F. 2d 459 (C.A. 6th, 1939). 

* 324 U.S. 499 (1944). 

3° Tbid., at 514. See 45 Col. L. Rev. 792, 794 (1945), noting United States v. Willow River 
Power Co., 324 U.S. 499 (1944). 


3* 339 U.S. 799, 810 (1950). 
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tion on a nonnavigable stream, but above the mark measured by raising the 
navigable stream to ordinary high water mark; or whether it also meant to 
include destruction of land located above the ordinary high water mark on 
a navigable stream. If it included the latter, then the effectiveness of the 
Horstman and Franklin cases and Lynn 0. United States,” all concerning 
damage on navigable streams, has been minimized. It appears, then, that only 
the former situation could have been meant. If this is the case, the Court is re- 
affirming the doctrine of the Cress case—that damage other than total destruc- 
tion beyond the area of the government’s dominant interest on nonnavigable 
tributaries, is compensable. 

Recent developments in related areas indicate that there is no disposition to 
limit federal control to streams which are navigable in fact. In United States 0. 
Appalachian Power Co.*3 the Court stated that the test of navigability had 
changed from a navigability “in fact’ doctrine*‘ to a consideration of the river’s 
availability for navigation ;* it is not necessary that the river be navigable con- 
tinuously in space or time.** In addition, federal power over navigable streams 
is not limited solely to navigation, but extends to such activities as flood 
control. 

This case prompted Justice Douglas, speaking for the majority in Okla- 
homa ex rel. Phillips v. Atkinson Co.,3" to say, “and we now add that the power 
of flood control extends to the tributaries of navigable streams. For just as 
control over the nonnavigable parts of a river may be essential or desirable in 


the interests of the navigable portions, so may the key to flood control on a 
navigable stream be found in whole or in part on its tributaries.”** This would 
seem to indicate that the commerce power which the government enjoys over 
navigable streams should be extended to the tributaries if it is for the improve- 
ment of the navigable stream. 

Indicative of the scope of Justice Douglas’ opinion in the Atkinson case, is 
his strong dissent in the Kansas City case: “‘Because water seeks its own level, 


3 r10 F. ad 586 (C.A. sth, 1940); see quotation note 27 supra. 

33 311 U.S. 377 (1940). 

4 Tbid., at 406; cf. The Daniel Ball, 10 Wall. (U.S.) 557 (1870); The Montello, rz Wall. 
(U.S.) 411 (1870). 

38 311 U.S. 377, 407 (1940). Accord: United States v. Oregon, 295 U.S. 1, 15 (1935). But see 
United States v. Rio Grande Irrigation Co., 174 U.S. 690, 699 (1899). 


3% 311 U.S. 377, 409. Compare United States v. Utah, 233 U.S. 64 (1931); Arizona v. 
California, 283 U.S. 423 (1931). In United States v. Chandler-Dunbar Water Power Co., 229 
U.S. 53 (1913), the Court upheld a congressional determination of navigability. But compare 
United States v. Gerlach Live Stock Co., 339 U.S. 725 (1950), where compensation was 
awarded because of the intent of Congress that the project was reclamatory rather than 
navigable. 

37 313 U.S. 508 (1940). It was held that the building of a dam on a nonnavigable portion of 
the Red River for flood control was a valid exercise of the commerce power of the United 
States. 


3* Thid., at 525. 
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raising the level of the river necessarily raises that of the tributary at their con- 
juncture and as far upstream as the effects of the lifting may go. These facts 
are equally apparent to both types of owners. We think they should be antici- 
pated by both, and that the one has no more power to obstruct or burden the 
power of Congress in its control of the river’s bed in the interest of navigation 
than the other.’’s9 

Justice Douglas would apply the ordinary high water mark rule to that part 
of the bed of the nonnavigable tributary that is affected by the raising of the 
navigable stream to ordinary high water mark and thus allow “change in the 
natural flow to the extent of lifting the mean level to high water mark without 
liability for constitutional compensation.”’4 

The effect of the Kansas City decision is to shift from the individual] riparian 
owners to the government a greater burden of the costs of federal river projects. 
It is arguable that this greater cost should be spread among all the national! tax- 
payers. On the other hand, it may be that the necessity for increasing Congres- 
sional appropriations for such river developments induced Justices Black, 
Douglas, Minton, and Reed to dissent. They argue that riparian owners on 
navigable and non-navigable streams should be treated alike since “(nJeither 
has any greater right to have the river flow in its natural state than the other.”* 
The present Court appears unwilling to adopt such a view of federal power and 
restricts the doctrine of federal immunity to the area below the ordinary high 
water mark on navigable streams. 

If the doctrine of immunity against landowners within the bed of the navi- 
gable stream was originally justified under the commerce clause,” it would seem 
that the same reasoning would grant this immunity on the tributaries of the 
navigable stream. It is difficult to understand why the Court has balked. 


LUNACY AND IDIOCY—THE OLD LAW 
AND ITS INCUBUS 


The law pertaining to the insane embodies a most peculiar paradox. On the 
one hand, it is gradually being realized that our concept of “insanity” should 
be revised and reworked in accordance with new psychological learning. On the 
other hand, insanity as a defense in criminal trials, the field where the problem 
is most acute, is used in a loose and unscientific manner, the test being phrased 
in terms of “knowledge of right and wrong.” This note will attempt to shed 
some light on the causes of this situation by an examination of the origins and 
early development of the legal doctrines relating to the insane. 

The central distinction employed by the old law was between the “lunatic” 
and the “‘idiot.”” The lunatic was subject to fits of madness, with lucid intervals 


% 339 U.S. 799, 812 (1950). # Tbid., at 813. # Thid., at 812. 
# Compare Leovy v. United States, 177 U.S. 621, 632 (1900). 





362 THE UNIVERSITY OF CHICAGO LAW REVIEW 


in between. He was not congenitally insane. The idiot, on the other hand, was 
born mentally deficient or disturbed. Apparently the idiot was classified more in 
terms of mental equipment and intelligence than the lunatic, who was violently 
insane rather than feeble-minded. 

It is impossible to fix definitely the point in time when this distinction first 
became meaningful; a good guess would be the 13th century, although the dis- 
tinction was not clearly formulated at that time.' At any rate, the classification 
appears to have “set” by 1324, when the statute De Praerogativa Regis* was 
enacted. Here a clear and simple distinction is made between the lunatic and 
the idiot, though not in those terms. The statute provided that the custody of 
the lands of “natural fools” is to be vested in the king; the profits from the 
land go to the king, except that he is to grant necessaries to the “natural fool,” 
and after the fool’s death, the land is to be returned to the “right heirs.’”’ On 
the other hand, those “who formerly had memory and intellect but became 
non compos mentis” are to be treated more gently. The king is to have their 
custody, but he is not to take the profits for his own use. 

Both economic and psychological factors may have entered into the statute. 
The 14th century was a period of expansion of the royal power. The king de- 
manded military and other modes of feudal service from the lords. The strength 
of the lords was dangerous to the king, but it was also necessary. When a lord 
was insane, it was necessary for the lands to be under the protection of someone. 
If the king did not assume the power of guardianship over these lands, the 
neighboring lords would take over. There is evidence that before the statute 
De Praerogativa Regis the lords exercised this function. But the lord was quite 
likely not to return the land to the heirs of the insane lord; thus too much 
power might be gathered into the hands of one lord. The assumption of this 
power by the king served the valuable function of consolidating and strengthen- 
ing his power. In this way, the custody over the lands of the insane is similar 
to the right of the king over infant heirs (“wardship”’) and the right to dictate 
or approve the marriage of female heirs of tenants in capite. 

On the other hand, the reasons for this distinction between the idiot and the 
lunatic cannot be readily explained on this basis. It might be suggested that 

* Texts of the late 13th century exhibit a bewildering multiplicity of terms for the insane. 
Thus Britton, who wrote in 1290, during the reign of Edward I, speaks of lunatics, frenetics, 
fools, those who become insane from some illness (“‘ceux ge deveignent fous par aucune 
maladie”), madmen (“arragés’”’) sots, and those who are “without sense.” Britton *62b, 
*88b, *90, *167, *217b, *279. The Mirror of Justices, dating from the same period, shows the 
same tendency. Mirror, Bk. 2, cc. 2, 3, 27, 30, Bk. 4, c. 16. 

Despite the confusion and multiplicity of terms, these texts indicate a groping toward 
the primary dual classification of “idiots” and “lunatics.” The distinction is constantly made 
between “born fools” and “raging madmen.” In contrast, the Statute Modus Levandi Fines, 
18 Edw. I, stat. 4 (1290), speaks simply of those who are “‘de bone memorie,” as contrasted 
with those who are not. See also an entry in the Coram Rege Roll, no. 133, m. 22 (Trinity, 


1292), using the terms fatwitas (“foolishness”); and Y.B. 8 Edw. II, 24 (1314) (“noun seyne 
memorie” 


217 Edw. 2, CC. 9, 10 (1324). 
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the lunatic, by definition one who has “lost his memory and intellect” (and, 
therefore, might regain it) is to be rendered back his property when he is again 
able to manage it. The “lunatic” has historically been regarded as responding 
to therapy, or at least, of being manageable. Thus, though the king may pocket 
the profits of the lands of the idiot, the land of the lunatic is sacrosanct. The 
“born fool’’ is simply lacking in the rudiments of intelligence. 

Frances’ Case,} decided in the 16th century, shows how the doctrine has de- 
veloped.4 The statute is quoted and followed, but there is an indication of ad- 
vance and growth. For example, a clear indication is given of the mechanism of 
discovering whether a suspected individual is an idiot or a lunatic or sane. In 
Frances’ Case it can be noted also that whereas the statute De Praerogativa Regis 
used “‘fatuus” for “idiot” and a circumlocution for “‘lunatic,’’ the terms “‘idiot”’ 
and “lunatic’’ are used quite clearly and explicitly here. 

The commissions (“offices”) mentioned in Frances’ Case, which conducted 
the inquiries into the sanity of individuals, were set into motion by two regular 
chancery writs, the writ “de lunatico inquirendo” and the writ “de idiota in- 
quirendo et examinando,” of which a full and complete report appears in Fitz- 
Herbert’s Natura Brevium, from the middle of the 16th century.5 Fitz-Herbert 
also sets forth an interesting though rudimentary symptomatology: 

And he who shall be said to be a Sot and Idiot from his birth, is such a Person who 
cannot account or number twenty Pence, nor can tell who his Father or Mother is, 
nor how old he is &c, so as it may appear that he hath no Understanding or Reason 


what shall be for his Profit and what for his Loss: But if he hath such Understanding, 
that he know and understand his Letters, & do read by Teaching or Information of 
Another man, then it seemeth he is not a Sot nor a natural Idiot. . . . 


Note here that the “idiot” is defined in terms of intelligence.‘ 
An excerpt from the Middlesex Sessions Rolls’ in the 17th century indicates 
the use of insanity as a defense in cases at criminal law. The notion appeared 


3 Moore 4 (K.B., 1536), reprinted also in 1 And. 22, and Benl. 17. 

‘Where the early statute read “the king has the custody of the lands of natural fools,” 
it is said in Frances’ case that “the King seised himself of the lands and of the body. . 
This is in line with the psychological position of the king as father-object in the medieval law, 
since it could never have been more than fiction to suppose that the king actually troubled 
himself with the guardianship of idiots. It was, of course, farmed out to specific individuals. 

5 Fitz-Herbert, Nat. Brev. *232—233; see also Darwin’s Case, Ley 25, (K.B., 1610). 

6 When it was desired to distinguish merely between the sane and the insane, and not be- 
tween the lunatic and the idiot, a generic term covering both was used. In early texts the 

term “‘de non sane memorie” was common. Y.B. 8 Edw. II, 24 (1314); Cross v. Andrews, Cro. 
Eliz. 622 (K.B., 1598); see also statutes, 1 Rich. III, c. 7 (1483), and 23 Eliz., c. 3 (1581). Later 
on the term non compos mentis replaced this. We first noted this expression in the statute 
De Praerogativa Regis, c. 10. See the interesting entry in the Middlesex Sessions Rolls, 22 
James I, entry of Saar July, 1625: “Anne Muskett late of the said parish spinster killed 
and murdered Clemen t Hlarrion, a gr of the age of 8 years by cing the said Clement with 
both hands and throwing her ‘in quoddam flumen vocatum the newe River.’ Acquitting her 
of murder, the jury found that she was a lunatic, and whilst ‘non compos mentis’ had 
drowned the said Clement Harrison.” 

7 Quoted in note 6 supra. 
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much earlier in the Mirror of Justices.* There is very scant authority on this 
point during the middle ages and renaissance apparently because the main 
emphasis in lunacy law was fixed on the lunatic’s and idiot’s right to property. 
There is dictum in Beverley’s Case® that “the law of England is that [the insane] 
shall not lose his life for felony or murder . . . because . . . the punishment of a 
man who is deprived of reason and understanding cannot be an example to 
others. . . . No felony or murder can be committed without a felonious intent 
or purpose .. . and . . . he cannot have a felonious intent. . . .”*° 

In general, the early years of the 17th century represent a turning point in 
the English law of lunacy. Beverley’s Case, perhaps the most important case 
on the subject in Anglo-American jurisprudence, contains an analysis, exposi- 
tion, and codification of the entire previous law of lunacy. Lord Coke here sets 
up a fourfold classification of those who are non compos mentis (which he uses 
as a generic term). There are lunatics, idiots, distracted persons (a term former- 
ly included in the concept of the lunatic) and drunkards. The common charac- 
teristic of the class is loss of control over the will. 

Although the practical bases of Coke’s classification began to dissolve very 
soon,” in theory Coke’s classification remained the law of the land for several 


® Mirror, Bk. 4, c. 16, where it is stated that “a crime cannot be committed . . . except 
among [those with] a corrupt will, and corruption of will is impossible where there is no dis- 
cretion.” The author goes on to say that although “frenetics” and “lunatics” can sin feloni- 
ously, this is not true of those who are continuously mad (“les continuellement arragez”). 
However, it hardly need be pointed out that as a legal authority, the Mirror is well-nigh the 


most untrustworthy book ever written. 
9 4 Co. *123b (K.B., 1603). 


*° Coke lays down a very interesting exception in the text: “non compos mentis cannot com- 
mit petit treason. . . . But in some cases [he] . . . may commit high treason, as if he kills, or 
offers to kill the King. . . . [The King’s] person is so sacred that none can offer them any 
violence.” This doctrine is echoed also in Sheffield & Ratcliffe’s Case, Godb. 300, 316 (K.B., 
1624), reprinted also in 2 Rolles Rep. 344. Perhaps the source of this rule is to be found in the 
statute 33 Hen. VIII, c. 20 (1541), which reads in part: 

“Forasmuch as sometimes some persons being accused of high treason . . . have fallen to 
madness and lunacy whereby the condign punishment of their treasons, were they never so 
notable and detestable, hath been deferred . . . ; and whether their madness or lunacy by them 
outwardly shewed were of truth, or false contrived and counterfeited, it is a thing almost 
impossible, certainly, to try and judge. Be it therefore enacted . . . to avoid all sinister, coun- 
terfeit, and false practices and imaginations that may be used for excuse of punishment of 
high treason . . . if any person commit high treason, when they were in good, whole, and per- 
fect memory, and after their accusation, examination & confession thereof, shall happen to 
fall into madness or lunacy . . . then the offender . . . shall have such judgment and suffer 
such pains of death . . . as is commonly limited in cases of high treason and as if such person 
had been of good and whole memory. . . .” 

Of course, Coke’s dictum in Beverley’s Case goes far beyond the statute, which deals only 
with confessed traitors. Probably the symbolic nature of kingship entered into the question 
here too. In Tourson’s Case, 8 Co. *r70a (K.B., 1611) it is said that “the King has the custody 
of an idiot, not in respect of any seigniory, but jure protectionis suae regis, because his subject is 
not able to govern himself, nor the lands or tenements which he has,” which is questionable 
history, but very illuminating. 

1 Juries were unwilling to find that persons were idiots (and thus vest absolute power over 
their estates in the king) and tended always to find them lunatics. See Prodgers v. Frazier, 3 
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centuries.” In an interesting little book written in 1700 at London by John 
Brydall, entitled ‘Non Compos Mentis, or the Law relating to Natural Fools, 
Mad-Folks, and Lunatick Persons, Inquisited and Explained for Common 
Benefit,” substantially the same classification is set out. Brydall accepts the 
term “non compos mentis” as the generic term, and goes on to subdivide it 
as follows: 

Some whereof are become so by a perpetual Infirmity, as Idiots, or Fools Natural; 
some, who were once of good and sound memory, but by the Visitation of God are de- 
prived of it, as Persons . . . Distracted; Some that have their lucid intervals . . . as 
Lunatick Persons: and some who are made so by their own Default; as Persons over- 


come with drink, who during the time of their Drunkenness are compared to Mad- 
Folks. 


Brydall’s book is written as a series of questions and answers relating to the 
law of non compos mentis. It is interesting to gage the emphasis placed on the 
various types of legal problems arising in connection with the insane. As might 
be expected, the book is concerned chiefly with problems involving the property 
or custody of the insane, and only very secondarily with questions of testamen- 
tary and contractual capacity, and criminal responsibility. 

The Coke-Brydall fourfold division continued into the next century." Little, 
however, was left of the old mechanism of the kingly prerogative. Instead, the 
custom had long been for the king, by sign manual, at the beginning of his reign, 
to direct the Chancellor, the Lord Keeper of the Seal of England, to take charge 


of these matters. And cases invoking lunacy law were regularly treated in the 
courts of equity." 
































































Mod. 43 (K.B., 1684) reported also in 1 Vern. 9, 137, 2 Show. 171, Skin. 4, 138, 177, where the 
court twisted an inconsistent finding by the jury, obviously meant to convey a finding of lu- 
nacy, into a finding of idiocy. In Ex parte Barnsley, 3 Atk. 168, 174 (Ch., 1744), Lord Hardwicke 
remarked that “the reason that Lord Wenman was so long before he could be found [non 
compos mentis] . . . was the unwillingness the jury had to find him an idiot, because of the 
consequence, but upon an inquisition of lunacy, they found him a lunatick immediately. . . .” 
By 1812, Collinson could say in his textbook on the law of lunacy (at p. 100) that “a jury 
seldom finds a person idiot a nativitate, but only non compos mentis [i.e., lunatic]. . . . It is 
moreover, observable that of those found idiots, the instances in modern times are very rare, 
where the crown has claimed that interest in their property to which it is legally entitled.” 


*2 See, for example, Foster v. Marchant, 1 Vern. 262 (Ch., 1684). 


*3 It appears almost verbatim in 2 Lilly’s Register 284 (1735); see also the definition of the 
lunatic and the idiot. Ibid., at 250, 35. Interestingly enough, the crude “twenty-pence” 
matology set up by Fitz-Herbert nearly two centuries before is still followed: the idiot “know- 
eth not how to count or number twenty, or cannot name his Father or Mother, or such-like 
easy and common Matters.” Ibid., at 35. 


14 An invaluable collection of these is to be found in 1 Eq. Cas. Abr. 276~79, collecting the 
Chancery cases for the years 1667 to 1774, inclusive. The allegation found in the statement of 
facts in Sheldon v. Aland, 3 P. Wms. 104-5 (Ch., 1731) is typical: 

“King William and Queen Mary, by virtue of their undoubted prerogative, by their royal 
sign manual directed to Sir John Sommers Knight then Lord Keeper of the great seal of 
England, reciting, that the care of idiots and lunatics doth of right belong to the Crown, did 
grant to the said Sir John Somers full power and authority . . . to give orders and direction 
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This was, in general, the state of the law of lunacy up to the time of Black- 
stone, which is a convenient breaking off point. In Blackstone we find almost 
the last statement of the classical mode of classification: 

An ideot or natural fool, is one that hath no understanding from his nativity; and 
therefore is by law never likely to attain any. . . .[T]he custody of him and of his lands , 
[is] . . . given to the king. . . . A lunatic or non compos mentis (sic) is one who hath had 
understanding, but by disease, grief, or other accident hath lost the use of his reason. A 
lunatic is indeed properly one that hath lucid intervals. ... But under the general 
name of non compos mentis . .. are comprised not only lunatics, but persons under 
frenzies; or who lose their intellects by disease . . . or such, in short, as are judged by 
the court of chancery incapable of conducting their own affairs. . . .5 


It is apparent from this brief historical sketch that the old law, unlike some 
modern psychological systems, defined non compos mentis not in terms of an 
analysis of personality adjustment, but largely in terms of memory and in- 
tellect. Will was a function of the intellect, not of the “character,’’ the ‘“‘per- 
sonality.”” The insane person was incapable of crime, because crime presup- 
posed corruption of the will, but where there was no intellect, there was also 
no will; and on this basis is explained incapacity to contract, to make a testa- 
mentary disposition, and to marry." Many of these legal disabilities are re- 
tained in modern law; often vestiges of the old justifications hang on, as, for 
example, the recital in modern wills that the testator was of ‘sound mind’’ (not, 
as some might have it, of well-adjusted personality). 

This hypothesis may be tested by a look at a largely neglected branch of 
the law: that relating to the deaf, dumb, and blind, and to various similarly 
handicapped persons. These physical disabilities per se, of course, do not result 
in what would today be called strict insanity, but in an age which did not know 
lip-reading, or in an age in which the mute most likely did not know how to 
write, and thus could not express himself at all, any distinction between the 
insane and these physically handicapped individuals was academic, and, as a 
matter of fact, was not likely to be made. 


for preparing of grants for the custody or commitment of the estates or persons of lunatics 
or idiots.” 

The 18th century showed an increased interest in the problem of the commitment of the 
insane. Feudal law was not concerned with the problem of the insane man who did not have 
an estate. The pauper madman was a problem for the church, the lord of the manor, or any 
other relevant social institution. With the growth of a proletariat, the problem had to be faced. 
See the statute, 17 Geo. 2, cc. 5 and 29 (1744), and Lunatick Petitions, 2 Atk. 52 (Ch., 1740), 
apparently referring to an earlier, similar act of Parliament, where it is said that “the act of 
Parliament that empowers justices of peace to take care of lunaticks, upon complaint made to 
them of any outrages committed, relates to vagrant lunaticks only . . . and does not extend to 
persons who are of rank and condition in the world and whose relations can take care of them 
properly, by applying to this court [Chancery] as is usual in cases of lunacy.” 

Sz Bl. Comm. *302-4. 


*6 Note that a certain type of testament is denoted by that very word: a “will.” 
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As early as Bracton (ca. 1260) we find the doctrine expressed that the deaf- 
mute by birth cannot acquire property.’’ Further disabilities are added by 
Britton, at the end of the 13th century. Both Bracton and Britton draw a dis- 
tinction between the man who is born deaf and dumb and the man who becomes 
so from disease or accident."* This distinction is analogous to the distinction 
drawn between the idiot (“a nativitate”) and the lunatic. No explanation is 
given for the rule. A good guess would be that it was suggested by the analogy 
between the deaf-mute, who cannot express his will, and the insane, who have 
no will. 

The doctrine developed in Bracton and Britton reaches a state of codification 
in Coke, who states that a man “deafe, dumbe and blind from his nativity” 
may not enfeoffe, “‘but if he be deafe, dumbe or blind, so that he hath under- 
standing, and sound memory, albeit he expresse his intention by signes’’ he 
may enfeoffe.'® The distinction drawn is essentially that of Bracton and Britton. 
However, the addition of the phrase “albeit he expresse his intention by signes,”’ 
indicates that the doctrine was weakening in the face of an advancement in the 
communicative powers of the handicapped.*® The rule was coming to be that 
if the incapacitated man could make a showing that he was not in reality unfit 
for the management and understanding of his business, he was not automatical- 
ly disqualified. 

Blackstone, some 150 years after Coke, shows an even more decided change: 
“A man who is born deaf, dumb, and blind, is looked upon by the law as in the 
same state as an idiot.” The language would seem to indicate that the rule 
of law was being reduced to the status of a rebuttable presumption.” 

It is clear from all the authorities that the coupling of the idiot and the 
handicapped cannot be based on notions of personality structure; the terms 
“memory” and “understanding” constantly reappear. And, when better meth- 


*7 Bracton *420b. 


8 “And so when one is naturally deaf and dumb, he cannot acquire [property], because 
he cannot consent ....I say ‘naturally,’ that is, from birth.” (““Naturaliter dico, hoc est a 
nativitate”) Bracton *420b; Britton *88b, *217b, *279. 


9 Co. Litt. *42. 


2° Shepherd, in his Touchstone of Common Assurances, written in the same century as 
Coke’s work, says that “a man that is both deaf and dumb, and that is so by nature, cannot 
make a testament... . But a man that is so by accident may, by writing or signs, make a 
testament.” 


2; Bl. Comm. *304. 


= This process had started much before Blackstone. In Dickinson v. Blisset, 1 Dick. 268 
(Ch., 1754), we read: “A party born deaf and dumb, attaining twenty-one applies for posses- 
sion of her real estate, and to have an assignment of her chattel estate; Lord Hardwicke, C., 
having put questions to the party in writing, and she having given sensible answers thereto 
in writing, the same was ordered.” See Collinson on Lunacy § 7 (1812). 
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ods of communication, in particular lip-reading and Braille, appear, the doc- 
trine dies.** The last case dealing with the subject was decided in 1908.*4 

To sum up, the older law of lunacy showed two important characteristics 
that helped shape it: (a) emphasis on questions of property rights rather than 
capacity and criminal responsibility; and (b) the use of criteria based on no- 
tions of “‘will’”’ and “intellect” rather than on notions of personality. The nine- 
teenth century shows a decisive shift of emphasis to the field of criminal re- 
sponsibility. The modern learning on this subject owes most to M’Naghtien’s 
Case,*5 which was decided in 1843; and this has been followed by a spate of 
cases developing the so-called “right-or-wrong” and “‘irresistible impulse”’ tests 
for criminal responsibility. The “right-or-wrong”’ test, stated in its most simple 
form, is that a “person is not criminally responsible for an offense if at the time 
it is committed he is so mentally unsound as to lack: 1. Knowledge that the act 
is wrong.” Under the “‘irresistible impulse”’ test, a person is not responsible if 
he lacks “will power enough to resist the impulse to commit it.”*? These rules 
have an archaic ring; they are concerned with “will,” with “knowledge,” with 
intellect, in short. The result is that the old common law of insanity, developed 
to provide a rough norm for deciding questions of the management of feudal 
estates, still lingers on in the twentieth century to decide questions of life and 
death in criminal trials. Where the question involved was the ability to manage 
a feudal estate, the common-sense judgment of the jury as to the “insanity” or 
“sanity” of the party was as precise and accurate as one might hope to get. To 
use the same modes of thought and procedure in a modern criminal trial is to 
undermine the principles underlying criminal responsibility. 


*3 The earliest American cases repeat the rule. Commonwealth v. Timothy Hill, 14 Mass. 
207 (1817); Brown v. Brown, 3 Conn. 299 (1820). In the Hill case the rule is treated more like a 
rebuttable presumption. See, to this effect also, Chancellor Kent’s opinion in Brower v. 
Fisher, 4 Johns. Ch. (N.Y.) 441 (1820). 

Christmas v. Mitchell, 38 N.C. 535, 541 (1845), questions whether the presumption even 
remains in existence. The judge was much impressed by the “wonders worked in modern 
time, in giving instruction” to the deaf and dumb. See also, by way of dictum, Potts v. House, 
6 Ga. 324, 356 (1849), where the existence of the presumption is admitted, but its wisdom 
challenged. The later cases generally agree that the presumption is a matter of history only. 
Barnett v. Barnett, 54 N.C. 221 (1854). In Alleged Lunacy of Perrine, 41 N.J. Eq. 409, 5 Atl. 
579 (1886), a deaf mute was held “incapable of managing his own affairs,” but the court con- 
ceded that a “person born deaf and dumb, but not blind, is not an idiot.” There was sufficient 
evidence of incompetency aside from the physical handicap to support the verdict in the case. 
In Collins v. Trotter, 81 Mo. 275 (1883), it was said that deaf mutes were “prima facie in- 
competent to make any contract,” but this doctrine was expressly repudiated in the later 
case of State v. Howard, 118 Mo. 127, 24 S.W. 41 (1893). Accord: Succession of Mélasie Hébert, 
33 La. Ann. 1099 (1881); State v. Weldon, 39 S.C. 318, 17 S.E. 688 (1893); Alex v. Matzke, 
151 Mich. 36, 115 N.W. 251 (1908). 


4 Alex v. Matzke, 151 Mich. 36, 115 N.W. 251 (1908). 

%8 10 Cl. & Fin. 200 (H.L., 1843). 

** Weihofen, Insanity as a Defense in Criminal Law rs (1933). 
27 Ibid. 
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RESALE PRICE MAINTENANCE AND THE ANTI-TRUST LAWS 


The state fair trade acts* legalize certain types of resale price maintenance 
contracts between producers and distributors; the Miller-Tydings Amendment? 
exempts some of these contracts from the operation of the federal anti-trust 
laws, if they are valid under state law. The fair trade acts and the Miller- 
Tydings Amendment were passed during the depression of the 1930’s. They 
were intended to protect the small retailers from the large retail chains and to 
increase their bargaining power with large manufacturing units,’ but the great 
depression’s destructive effect on retail sales and income was probably the 
most important single cause.‘ Economic conditions have changed radically in 
the United States since these acts were passed. The small retailer has pros- 
pered in a period of high incomes and shortages of goods; the government has 
been faced continuously with the problem of inflation rather than depression. 
The course of international relations indicates that government expenditure in 
the foreseeable future will be enormous and, correspondingly, the problem of 
inflation will remain. 

The growing conflict between resale price maintenance and the current 
economic situation is well illustrated by two recent decisions. The Florida 
Supreme Court declared the state fair trade act unconstitutional’ because eco- 
nomic conditions had changed since the act was passed. The act was no longer 
a legitimate exercise of the police power for the general welfare. The United 
States Court of Appeals for the Seventh Circuit held that an agreement be- 
tween liquor manufacturers on maximum prices to be charged by wholesalers 
and retailers would not be in restraint of trade. The court said that competition 
was not enhanced by the ability to charge a higher price but depended instead 
.on the freedom of retailers to cut prices.® 

* Note 28 infra. 

* Note 35 infra. 

3 Statement by Senator O’Mahoney (Chairman), Temporary Nat. Econ. Committee, Final 
Report and Recommendations, at 141 (1941), “It occurs to the Chair to remark, in connection 
with this subject, which, of course, is one of very great importance, that sean Dieabenes the 
Senate and the House have believed, with respect to this law, that while it represents appar 
ently a reversal of the general policy Ppt ca pte Np a al it i» 2 
it was a necessary result of the failure of government in the past to enforce the Sherman anti- 

trust law against the big combinations, and that the demand which has unquestionably arisen 
from verte yatta St Oe ete eee State legislatures for these fair-trade laws has 













































i Hearing 
before the Subcommittee of the Committee on the Judiciary on S. 100, 75th Cong. rst Sess. 
Bes 41 +t (1937). See the remarks on the Miller-Tydings Amendment by Senator Humphrey, 

ork Times, p. 36, col. 1 (Sept. 23, 1949). 
son Eaten eae ama 8-10 (1939). 
5 Liquor Stores, Inc. v. Continental Distilling Corp., 40 So. 2d 371 (Fla., 1949). 
6 Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 182 F. 2d 228 (1950), rev’d, 19 
U.S.L.W. 4071 (Jan. 2, ‘nny alr, lpuieeeueae me dieapeteastema tl maximum prices 
also “cripple[s] the freedom of traders.” \ 
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The present federal law of resale price maintenance began with the decision 
in Dr. Miles Medical Co. v. Park & Sons Co.’ The Dr. Miles Medical Company, 
a manufacturer of a widely advertised patent medicine, distributed its products 
through a group of wholesalers and retailers with whom it had price main- 
tenance contracts which set both the price of resale to retailers and the final 
sale price to consumers. The plaintiff claimed that the defendant fraudulently 
obtained its product from its wholesalers and then sold it at cut prices. The 
Court decided that the system of contracts was in restraint of trade and a vio- 
lation of the Sherman Anti-trust Act. 

The next resale price maintenance case decided by the Supreme Court was 
United States v. Colgate & Co.* The significance of the case was obscured by 
procedural complications and an ambiguous indictment and interpretation of 
the indictment by a federal district court, but the Court decided that in the 
absence of an express agreement a seller had the right to refuse to sell to those 
who cut prices.’ 

The Colgate decision caused much confusion in the law of resale price main- 
tenance and in the next two resale price maintenance cases, the Court tried to 
clear up this confusion. The district court in United States v. A. Schrader’s 
Son, Inc. thought that the Dr. Miles decision had been overruled. The Su- 
preme Court said that the court below had misapprehended” and that the in- 
dictment in the Colgate case had not charged either express or implied agree- 
ments to maintain prices; the only question in that case had been the manu- 


facturer’s right to dispose of his product as he pleased. In Frey & Son, Inc. 0. 
Cudahy Packing Co.” the Court again announced that the Colgate case had been 
misapprehended and that an agreement to maintain prices might be implied 
“from a course of dealing or other circumstances, the determination of which 
was a question of fact for a jury.” The Court reversed a judgment for triple 
damages which the plaintiff had recovered under Section 7 of the Sherman Act" 
on the ground that the facts of the case were insufficient to establish an agree- 


7 220 U.S. 373 (1911). 

® a50 U.S. 300 (1919). 

9 Ibid., at 307-8. This was the theory that Justice Holmes had urged upon the Court in his 
dissent in the Dr. Miles case, 220 U.S. 373, 409 (1911). Holmes did not limit it to situations 
where there was no agreement and he always voted to uphold the legality of price maintenance 
programs. United States v. A. Schrader’s Son, Inc., 252 U.S. 85 (1920); Frey & Son, Inc. v. 
Cudahy Packing Co., 256 U.S. 208 (1921); Federal Trade Comm. v. Beech-Nut Packing Co., 
257 U.S. 441, 456 (1922). Holmes also dissented in Motion Pictures Patents Co. v. Universal 
Film Mfg. Co., 243 U.S. 502 (1917), on the ground that the owner of property (a patent) has 
the absolute right to keep it entirely for his own use, and therefore he must have the right to 
part with it on his own terms. 


*° 264 Fed. 175, 179-86 (D.C. Ohio, 1919). 

*t 252 U.S. 85, 99 (1920). 

* 256 U.S. 208 (1921). 

#3 26 Stat. 210 (1890), 15 U.S.C.A. §§ 1-7 (1948). 
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ment and therefore the trial judge’s instructions which had said they were 
sufficient were in error. 

The next resale price maintenance case decided by the Court was Federal 
Trade Commission v. Beech-Nut Packing Co. The Federal Trade Commission 
had issued an order requiring the Beech-Nut Packing Company to cease and 
desist from carrying out a resale price maintenance program for its products. 
The Commission claimed that the plan was an unfair method of competition 
within the meaning of Section 5 of the Federal Trade Commission Act.** The 
Court upheld the Commission’s views and distinguished the Beech-Nut case 
from the Colgate case on the grounds that the Colgate case involved a simple 
refusal to sell goods and the Beech-Nut Company’s methods required the co- 
operation of its dealers. The Court emphasized the Beech-Nut Company’s 
widespread and efficient use of reporting devices to detect violators. There is 
also the important difference that the Colgate case was a criminal action brought 
under the Sherman Act and the Beech-Nut case arose from a cease and desist 
order under the Federal Trade Commission Act. The Court did mention mo- 
nopolization in the Beech-Nut case. This may have been a factor in its decision 
since one of the points strongly emphasized in the Colgate case in distinguishing 
it from the Dr. Miles case was that no intent to monopolize had been charged 
in the indictment.” 

During this period in the history of resale price maintenance repeated 
efforts were made to pass federal legislation legalizing resale price maintenance 


agreements in interstate commerce. The first of these, the Stevens Bill, was 
introduced in 1914 and the last of a series of fourteen Kelly bills was introduced 
in 1932."* Early in 1933 the 73d Congress passed the National Industrial Recov- 
ery Act and resale price maintenance agreements were included in some retail 


4 257 U.S. 441 (1922). 
*5 38 Stat. 717 (1914), 15 U.S.C.A. § 41 et seq. (1948). 
*® a50 U.S. 300, 354 (1919). 


*7 Several years later the Court decided that if there was an agency relationship between the 
manufacturer and distributors, resale price maintenance contracts did not violate the Sherman 
Act. United States v. General Electric Co., 272 U.S. 476 (1926). In the Dr. Miles case the 
plaintiff had also contended that the contracts with wholesalers and retailers were agency con- 
tracts, but this contention was rejected by the Court on two grounds: that the contracts were 
really contracts of sale, put in an agency form for legal convenience; and, even if they were 
bona fide agency arrangements, that the defendant could have obtained the medicines from 
a wholesaler who had originally purchased the goods not from the Dr. Miles Co. but from 
another wholesaler and therefore could sell the goods on his own account. The General Electric 
case can also be distinguished from the Dr. Miles case on the ground that it involved patented 
articles and the Dr. Miles case did not. For a critical discussion of this case and the general 
problem of agency in resale price maintenance see Klaus, Sale, Agency and Price Maintenance, 
28 Col. L. Rev. 312 (1928). 


*8 For an account of these early attempts to obtain federal legislation legalizing resale price 
maintenance see Seligman and Love, Price Cutting and Price Maintenance 479-84 ns 
FTC, Report on Resale Price Maintenance 39-59 (1945). 
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codes.'® The claims for these acts were that they would protect the property in- 
terest of the manufacturer in the good will of his trade-mark which was being 
destroyed by retail price cutting and, even more appealing,” they would pro- 
tect the small retailer from the cutthroat price tactics of the large retail chains.” 
The chief supporter of these bills was the American Fair Trade League. Al- 
though the League had considerable retail support, complete control of its 
affairs was in the hands of manufacturers’ associations.” The extent of retailers’ 
demand for resale price maintenance in this period is difficult to estimate, just 
as it is difficult to estimate the amount of retail influence on the resale price 
maintenance systems in the early cases. The late Justice Brandeis (before he 
joined the Supreme Court) gave intellectual and moral respectability to the 
League and its measures.*? Resale price maintenance, although admittedly a 
restraint on the free market, began to find a place in American anti-monopoly 
tradition as the protector of the small retailer from the monopolistic chains. 

In the early 1930’s a separate movement to pass legislation legalizing resale 
price maintenance gained force in the state legislatures.*4 There is no indication 
that manufacturers took any interest in this movement and these acts were 
exclusively the result of retail pressure. The most active and influential sup- 
porter of these measures was the National Association of Retail Druggists.* 
The proclaimed purpose of the new legislation was much the same as the claims 
which had been made for the earlier attempts at federal legislation: to protect 
the good will of the producer’s trade-mark, and to protect the small retailer 
from the cutthroat price tactics of the retail chains. 

The first of these fair trade acts was passed in California in 1931” and an 
amended version was passed in 1933.7” By 1936 thirteen other states had passed 
fair trade acts based on the amended California act.”* These fair trade acts had 

** A tabular summary of the NRA provisions relating to minimum prices is given in Lyon, 
et al., The National Recovery Administration 580-83 (1935). See also Terborgh, Price Control 
Devices in N.R.A. Codes (1934). The Supreme Court returned federal resale price mainte- 
nance law to its original status in 1935 when it put an end to the NRA in Schecter Poultry 
Corp. v. United States, 295 U.S. 495 (1935). 

2° A contemporary and sympathetic development of this argument is given by Rogers, 
Predatory Price Cutting as Unfair Trade, 27 Harv. L. Rev. 139 (1913). 

#1 This argument is forcefully made by Brandeis, Cutthroat Prices—The Competition That 
Kills, 58 Harpers Weekly No. 2969, at 10, 12 (Nov. 15, 1913): “Shall we, under the guise of 
protecting competition, further foster monopoly by creating immunity for the price-cutters?” 

™ See FTC, op. cit. supra note 18, at 43-48. 

*3 For an account of Brandeis’ activity in behalf of resale price maintenance legislation see 
Mason, Brandeis, A Free Man’s Life 424-28 (1947). 

*4 See FTC, op. cit. supra note 18, at 50-59. 

%8 Thid., at 52-59. 

*6 Cal. Stats. (1931) c. 278. 

#7 Cal. Stats. (1933) c. 260. 

** The provisions of the Illinois Act are typical, except for minor variations which are tabu- 
lated and compared in 2 C.C.H. Trade Reg. Serv. { 7011-13 (1949). 

“Sec. 1. No contract relating to the sale or resale of a commodity which bears, or the label 
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one unusual feature which raised widespread doubts about their constitu- 
tionality: the so-called nonsigner clause. This clause provided that once a manu- 
facturer had signed a fair trade contract with any retailer, it was a violation 
for any other retailer with notice that a contract had been signed to sell the 
product at less than the contract price.** After the United States Supreme 
Court decided that the Illinois** and California* acts did not violate the Con- 
stitution, twenty-eight other states passed fair trade acts in the next year. 
They were based either on the amended California act or on a new model act 
drafted by the National Association of Retail Druggists which retained all the 
essential features of the amended California act.** After the United States Su- 
preme Court decision, the various state courts upheld the constitutionality of 
the fair trade acts. All states now have fair trade acts except Missouri, Texas 
and the District of Columbia. 

So far the courts have not been reluctant to enforce fair trade agreements 
against signers and third parties, and have allowed damages and injunctive 


or content of which bears, the trade mark, brand or name of the producer or owner of such 
commodity and which is in fair and open competition with commodities of the same general 
class produced by others shall be deemed in violation of any law of the State of Illinois by rea- 
son of any of the following provisions which may be contained in such contract: 

(1) That the buyer will not resell such commodity except at the price stipulated by the 
vendor. 

(2) That the producer or vendee of a commodity require upon the sale of such commodity 
to another, that such purchaser agree that he will not, in turn, resell except at the price stipu- 
lated by such producer or vendee. 

[There follows an enumeration of certain exceptional situations where goods “may be resold 
without reference to such agreements.”] 


Sec. 2. Willfully and knowingly advertising, offering for sale or selling any commodity at 
less than the price stipulated in any contract entered into pursuant to the provisions of Section 
1 of this Act, whether the person so advertising, offering for sale or selling is or is not a party 
to such contract, is unfair competition and is actionable at the suit of any person damaged 
thereby. 

Sec. 3. This Act shall not apply to any contract or agreement between producers or between 
wholesalers or between retailers as to sale or resale prices.” 

Ill. Rev. Stat. (Supp. 1950) c. 121}, §§ 188-90. The texts of all the state fair trade acts 
are compiled in 2 C.C.H. Trade Reg. Serv. ¥ 8001-8969 (1948). 

2° See Section 2 of the Ill. Act, note 28 supra. 


3° Old Dearborn Distributing Co. v. Seagram-Distiller’s Corp., 299 U.S. 183 (1936). The 
Court relied exclusively on the producers’ good will arguments in its decision. This was prob- 
ably less out of innocence of the facts of retail pressure to fix prices by combination (see Part 
III and IV infra) than the desire to fit the facts into old and safe categories and thereby to 
avoid taking up again the already disturbing controversies the Court was involved in over 
price-fixing concepts. The best known criticism of the Court’s view is Shulman, The Fair 
Trade Acts and the Law of Restrictive Agreements Affecting Chattels, 49 Yale L. J. 607 
(1940). An extensive review of the possibilities of extension of the old property and tort cate- 
gories to resale price maintenance can be found in Chaffee, Equitable Servitudes on Chattels, 
41 Harv. L. Rev., 945 (1928). 


3 The Pep Boys, Manny, Moe and Jack of Calif., Inc. v. Pyroil Sales Co., Inc., 299 U.S. 
198 (1936). 


3 A classification of the state acts is in FTC, op. cit. supra note 18, at 67-87. 
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relief on a wide scale.* It has been estimated that in 1948 about five billion 
dollars’ worth of goods bought by consumers were price-fixed by fair trade 
contracts. This was approximately four per cent of consumers’ expenditure on 
goods which totaled 128 billion dollars.’ There is a ceiling on the amount of 
goods that can be “fair traded” because of the provision found in all the statutes 
that the goods must be trade-marked. This trade-mark provision is undoubtedly 
a remnant of the legal theory that it is the manufacturer’s property interest in 
the goods which is being protected by the fair trade laws. 

Although the Supreme Court had decided that the fair trade acts did not vio- 
late the Constitution, the status of resale price maintenance under the federal 
anti-trust law had not changed. The Miller-Tydings Amendment to the Sher- 
man Act was introduced to remedy this situation and it was passed in 1937.5 
The amendment exempts fair trade agreements from the federal anti-trust laws 
if certain conditions are fulfilled ; outside that limited area the federal anti-trust 
laws are in effect. 

The Miller-Tydings Amendment does not mention nonsigner clauses; it 
only makes legal “contracts or agreements prescribing prices for the resale of a 
commodity” when they are already “lawful as applied to intrastate transac- 
tions.’”” Two cases have been decided on this point so far and both have held 


33 See the cases collected in 2 C.C.H. Trade Reg. Serv. { 7357-70 (1948). 

34 The Not-So-Fair Trade Laws, 39 Fortune Magazine 70 (Jan., 1949). The percentage of 
goods under price control in the period between 1937 and 1938 has been estimated at some- 
where between five and ten per cent. Grether, op. cit. supra note 4, at 322. This could indicate 
that in the following eleven years the amount of goods “fair traded” showed no gain and per- 
haps a loss. This may be the maximum which the American economy under present competi- 
tive conditions is willing to absorb, or it may only be the result of retardation due to the war 
and long period of price control followed by a very strong seller’s market. 

38 (The part shown in brackets was added by the amendment). “Section 1. Every contract, 
combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is hereby declared to be illegal: [Provided, 
That nothing herein contained shall render illegal, contracts or agreements prescribing mini- 
mum prices for the resale of a commodity which bears, or the label or container of which bears, 
the trade mark, brand, or name of the producer or distributor of such commodity and which 
is in free and open competition with commodities of the same general class produced or dis- 
tributed by others, when contracts or agreements of that description are lawful as applied to 
intrastate transactions, under any statute, law, or public policy now or hereafter in effect in 
any State, Territory, or the District of Columbia in which such resale is to be made, or to 
which the commodity is to be transported for such resale, and the making of such contracts or 
agreements shall not be an unfair method of competition under section 5, as amended and 
supplemented, of the act entitled ‘An act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,’ approved September 26, 1914: Provided 
further, That the preceding proviso shall not make lawful any contract or agreement, provid- 
ing for the establishment or maintenance of minimum resale prices on any commodity herein 
involved, between manufacturers, or between producers, or between wholesalers, or between 
brokers, or between factors, or between retailers, or between firms, or corporations 
in competition with each other].” Miller-Tydings Amendment to Section 1 of the Sherman 
Anti-trust Act, 26 Stat. 209 (1890), as amended, 15 U.S.C.A. § 1 (1948). 

3 Schwegmann Bros. v. Calvert Distillers Corp., 184 F. 2d 11 (C.A. sth, 1950). There is a 
dissenting opinion by Russell, J., which gives the opposing arguments for a more restrictive 
interpretation of the amendment. Pepsodent Co. v. Krauss Co., Ltd., 56 F. Supp. 922 (La., 
1944). 
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that it was the intention of Congress to extend the exemptions of the amend- 
ment to nonsigner provisions of the state fair trade acts. Both decisions empha- 
sized the history of the amendment, the awareness of Congress of the provisions 
of the state fair trade acts, and the general understanding that the Miller- 
Tydings Amendment was to be an enabling act for the state fair trade acts. 

Similar difficulties are caused by differences in terminology between the 
Miller-Tydings Amendment and the fair trade acts. This problem came up in a 
case before a Louisiana federal district court.’ The plaintiff, a manufacturer, 
had entered into resale price maintenance contracts prescribing a minimum 
resale price for his products according to the wording of the Miller-Tydings 
Amendment. He brought this action against the defendant on the basis of the 
nonsigner provision in the Louisiana act. The court decided that since the 
Louisiana act authorizes only a “price stipulated by the vendor,” not a mini- 
mum price, the contract was outside the protection of the Louisiana act. 

The phrase “in free and open competition with commodities of the same 
general class produced or distributed by others’’ has come up in only one case.** 
The court decided that Kodachrome (color film) was not in the same general 
class as black and white film and therefore the producer could not take advan- 
tage of the exemptions from the anti-trust laws provided by the Miller-Tydings 
Amendment. The court also decided that the petitioner’s product, “magazine 
Cine-Kodak film,” was not sold in free and open competition with other com- 
modities because it was the only product that could be used in a certain type of 
camera (not produced by petitioner alone). 

The scope of the prohibition against horizontal combinations “between 
manufacturers or between producers” came up for interpretation in United 
States v. Frankfort Distilleries,* which involved a combination of retailers and 
wholesalers. The Supreme Court decided that “the Miller-Tydings Amend- 
ment does not permit combinations of businessmen to coerce others into making 
[fair trade contracts].” Umited States v. Bausch & Lomb Optical Co. decided 
that the Miller-Tydings Amendment did not protect fair trade agreements 
from the anti-trust laws if they otherwise violated the anti-trust laws by creat- 
ing horizontal combinations between wholesalers or retailers. Umited States 0. 
Univis Lens“ decided that the manufacturer of a product which was finished at 
another stage could not enter into a fair trade agreement with the manufac- 
turer who finished the product and thereby claim immunity from the anti- 
trust laws under the Miller-Tydings Amendment. Some states permit combina- 
tions of retailers to enforce fair trade agreements® but there has been no federal 

37 Mennen Co. v. Krauss Co., Ltd., 37 F. Supp. 161 (La., 1941), noted in 3 La. L. Rev. 
814 (1941). 

38 Eastman Kodak Co. v. FTC, 158 F. ad s92 (C.A. 2d, 1946). 
3 324 U.S. 293 (1945). 
# 321 U.S. 707 (1944), aff’g 45 F. Supp. 387 (N.Y., 1942). # 316 U.S. 241 (1942). 


# Port Chester Wine & Liquor Shop v. Miller Bros. Fruiterers, 281 N.Y. 101, 22 N.E. ad 
253 (1939). 
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decision on this question. Nor has there been any federal decision on retailers’ 
and manufacturers’ associations which undertake advisory functions in the 
establishment of fair trade agreements. 

The fair trade acts and the Miller-Tydings Amendment must be evaluated 
in the context of their economic operation if their relationship with the anti- 
trust laws is to be understood. An individual manufacturer, whether or not he 
occupies a strong monopoly position, has nothing to gain from maintaining 
resale prices at some arbitrary level. There is nothing to stop a manufacturer 
from charging his distributors as high a price as is compatible with what he con- 
siders to be his own best interests, whether this be large immediate profits or 
maximum average profits over some longer period. The competing distributors 
will drive down retail prices to a point where they can just cover the cost of 
handling the product. Lower retail prices will increase the quantity of the 
product sold without affecting the manufacturer’s profit per unit. A system 
of resale price maintenance would reduce the quantity sold, depending upon 
how much the maintained price exceeded the competitive price, and how sensi- 
tive consumer demand for the product was to price.“* The manufacturer would 
gain nothing he could not have had before by raising his prices to the dis- 
tributor. 

Kiefer-Siewart v. Joseph E. Seagram & Sons“ is an interesting illustration 
of this analysis. The defendant liquor distillers set maximum wholesale and 
retail prices for their product. The plaintiff, an Indiana wholesaler, claimed that 
the defendants had conspired to fix prices to his injury. The defendant’s be- 
havior in setting a maximum retail price, while more rational than setting a 
minimum price, still makes little sense unless he were facing concerted action 
on the part of the wholesalers. If the wholesalers were competitive, they would 
drive the price down and there would be no need for the manufacturers to set 
a maximum price. There is some indication in this case that the wholesalers 
were acting in concert‘ and on this theory the defendant’s behavior is a ra- 
tional defensive measure to maintain the volume of his sales and maximize his 
revenue. 

There are some market situations which provide exceptions to the general 
rule. Some products are of such ephemeral value that a steady and relatively 
high price is their most substantial market characteristic. Such products ac- 
count for the only market situation where the producers’ good will theory ex- 
plains the manufacturers’ preference for resale price maintenance. Hartman’s 
“Peruna”’ (reputed to have been remarkably similar in effect to alcohol) and 


43 See the discussions of elastic and inelastic demand curves in Boulding, Economic Analy- 
sis (1948), and Stigler, The Theory of Price (1946). 

44182 F. 2d 228 (C.A. 7th, 1950), cert. granted 71 S. Ct. 89 (1950). 

4 Thid., at 230-31. 

4° Peruna was a medicine involved in a resale price maintenance case which preceded the 
Dr. Miles case. Fowle v. Park, 131 U.S. 88 (1889). The Court upheld the resale price main- 
tenance system, but the circumstances were considerably different from those in the Dr. Miles 
case. 
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Dr. Miles’ medicines were probably vulnerable to thought, however induced, 
and even lower retail prices might have tumbled the delicate sales structure. 
But such products are quantitatively of little importance and the sales of most 
products will benefit from price reductions.*’7 Even products which have some 
“luxury” characteristics in the market will usually experience an increase in 
sales from lower prices which will more than offset the decrease caused by a 
loss of “snob appeal.” ~ 

There is a second exception which may have much more general significance. 
Some manufacturers sell through retail distributors with widely different cost 
structures represented by substantial differences in sales and other services 
offered to their customers. These services may be of considerable value to the 
manufacturer by increasing sales for ali distributors and therefore worth pay- 
ing for. The manufacturer could charge such high-cost distributors lower prices 
than those charged other distributors to avoid the higher retail prices which 
would otherwise be necessary. But such a system might be difficult and expen- 
sive to administrate, might cause much dealer discontent, and since 1936 would 
probably be a violation of the Robinson-Patman Act.‘ An alternative is resale 
price maintenance. By setting a high enough retail price, the manufacturer can 
assure the dealers who “advertise” his product a satisfactory profit by eliminat- 
ing price competition from the “free riding” low-cost retailers.“* This is par- 
ticularly satisfactory if the sales promotion of the high cost retailer has a large 
“spilling over’’ effect in the markets of the low-cost, minimum-service retailers, 
and if the quantity sold by the low-cost retailers is not very sensitive with 
respect to price. 

There is a good possibility that in industries with a small number of large 
manufacturers an attempt will be made by the manufacturers to eliminate price 
competition among themselves by setting uniform wholesale and retail prices 
in fair trade contracts. This would undoubtedly be a violation of the provision 
against horizontal combinations in the fair trade acts and the Miller-Tydings 
Amendment, but the burden and expense of proof would be on the anti-trust 
enforcement agencies since such contracts are at least presumptively legal. An 
arrangement like this would work particularly well in an industry where the 
demand for the product is relatively inelastic with respect to price changes. 
There is some evidence that this has already happened in some industries.’ 

47 The most influential contemporary study of the theory of demand rejects the idea of a 
positive sloping demand curve (i.e., products of which less will be sold as the price decreases). 
“Thus, as we might expect, the simple law of demand—the downward slope of the demand 
curve—turns out to be almost infallible in its working. Exceptions to it are rare and unim- 


portant.” J. R. Se (s9e6)- The exceptions that Hicks considers do 
not even include the phenomena discussed here 


# 49 Stat. 1526, r5 U.S.C.A. § 13 (Supp., ia: 
# This seems to have been the situation in United States v. Bausch & Lomb Optical Co., 
321 U.S. 707 (1944), with the exception that, in this case, the manufacturer attempted to elimi- 
nate cut-rate retailers entirely. This situation may also have been an important element in the 
Dr. Miles case. 
5° See FTC, op. cit. supra note 18, at LVI and 537-49. 
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The economic interest of retailers is easier to understand than that of the 
manufacturers. Retailers expect the benefits of monopolistic combination in 
the form of high retail prices which it is assumed will also yield high profit mar- 
gins and high total profits. The fair trade acts through the nonsigner clause 
organize a retail combination as soon as a resale price maintenance contract has 
been signed by a manufacturer and any one retailer. It is naive to expect that 
the same group of retailers (or a powerful subgroup) is not aware of this fact 
before the contract is signed and is not willing to help the process along. This 
is particularly true since it is known that many of the retail groups affected are 
already organized and were instrumental in having the fair trade acts passed. 
Even more disturbing to any other analysis is the fact that most manufacturers 
have nothing to gain by imposing resale price maintenance “from above.”* 

If the retailers in a particular industry are well enough organized, they can 
force manufacturers into resale price maintenance agreements whether or not 
the manufacturers would otherwise find such an arrangement beneficial. The 
manufacturer will still have the choice of raising the resale price by the full 
amount of the retailers’ increased profit margin” or absorbing some of the 
retailers’ gain directly by lowering his own price to distributors. His decision 
will depend on his estimation of consumer reaction to a price increase, and the 
extent to which he thinks the quantity of sales will fall off for any given increase 
in price. If he thinks there will be a large decrease in sales he is apt to be willing 
to absorb the loss directly by reducing his own prices to distributors. If he thinks 
there will not be a great decrease in sales he will probably choose to set high 
resale prices and let the consumer absorb most of the loss. 

There are two essential features for a successful horizontal combination: 
the ability to assure compliance by the members to prices set (and to whatever 
other rules are necessary) ; and the ability to limit membership in the combina- 
tion so that monopoly profits are not eaten up by increased numbers of dealers, 
who are attracted by the large profits, entering the industry. The fair trade 

s In actual practice the provision against horizontal combinations in the fair trade acts 
and the Miller-Tydings Amendment have been ineffective in preventing the type of practices 
held illegal in United States v. Frankfort Distilleries, note 39 supra. The FTC has claimed 
that most of the resale price maintenance contracts in existence viclate the provision against 
horizontal combination, but that the federal anti-trust law enforcement agencies do not have 


the money with which to enforce the law adequately by examining every price maintenance 
contract involving interstate commerce. FTC, op. cit. supra note 18, at LXI. 

® Retailers’ organizations have consistently claimed that they wanted most to protect 
themselves from destructive price cutting by resale price maintenance but at the same time 
they have placed greatest emphasis on large profit margins in their trade literature. Even the 
Unfair Trade Practices Acts which prohibit selling below cost have been turned into devices 
for guaranteeing a high rate of profit to retailers by defining cost so that it means the cost plus 
profit of the highest cost sellers in the industry. The National Association of Retail Druggists 
has always emphasized in its trade literature a 33% per cent margin over selling price (50 per 
cent over cost) for retailers. Resale price maintenance was simply one step to this end. See 
FTC, op. cit. supra note 18, at 212-18. For a discussion of the unfair trade practices acts see 
a below Cost Prohibitions: Private Price Fixing under State Law, 57 Yale L.J. 391 

1948). j 
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acts through the nonsigner clause solve one of the problems of enforcement. All 
the retail sellers of a “fair traded” product must “join” the combination if they 
are to sell the product at all. How effective this will be in practice depends upon 
the ability of the retailers’ association to make the manufacturer enforce the 
resale price set, or if the law permits, the association’s ability to enforce the 
price effectively itself.s* But the other problem of successful trade combination 
has not been solved by the fair trade acts. New sellers are not prevented from 
entering the field to enjoy the high retail profits and to drive down total profits 
per retailer by decreasing everyone’s share of the market. A depression in retail 
sales is likely to arouse much greater interest in this defect (from the retailers’ 
point of view) in the existing law and considerable political pressure to remedy 
it. There are already signs of difficulty ,54 and the longer English experience with 
legalized retail price maintenance bears out this prediction. 

The most popular anti-monopoly argument for resale price maintenance is 
still a variation on the old Brandeis theme. Loss-leader selling of widely adver- 
tised products by the large chains lures customers away from their more legiti- 
mate competitors. The chains then recoup their losses by selling other less well 
known, or nontrade-marked, products at high prices to the customers they have 
attracted.* The most noticeable thing about this argument is that it rests en- 
tirely upon the assumption of consumer irrationality.5’ There is nothing to stop 
the housewife who is attracted by the low prices from taking full advantage 
of these prices and then returning to the retailer whose general price level is 
lower. She may be beguiled into paying higher prices for the same thing because 
of elaborate advertising or attractive packaging, but it is extremely doubtful 
whether she will pay higher general prices for the same articles because a retailer 
has sold her a limited number of articles at a distinctly lower price. The supple- 
mentary assumption that purchasers know only the prices of widely advertised 

53 See note 42 supra. 

54 In New York the legislature has made resale price maintenance compulsory in the liquor 
industry and instituted state enforcement procedure because private resale price maintenance 
contracts and enforcement procedure had net solved the problem of price cutting in the in- 
dustry. N.Y. Alcoholic Beverage Control Law de 17 (12) (1945); Division of Alcoholic Beverage 
Control, Rule 26 (1947). See Compulsory Resale Price Maintenance in Liquor: a New York 

t in Controlled Competition, 57 Yale L.J. 458 (1947). 

ss For an account of the efforts in England to coordinate restricted entry into retailing with 
resale price maintenance see Grether, Price Maintenance in Great Britain, 48 Q. J. Econ. 620, 
637-41 (1934). 

56 See statement of Senator Tydings, note 3 supra; see also additional statement of Senator 
Tydings. Ibid., at 42-44. 

57 It is interesting that the mathematical models of loss-leader policy constructed by econo- 
mists are not based on the assumption of consumer irrationality but adopt assumptions com- 
patible with rational consumer behavior: (1) that the product sold as a loss leader and the 
product the sales of which are expected to benefit are complementary in consumer demand, 
e.g., razors (the leader) and blades; (2) that the seller be a monopolist, i.e., the consumer can- 
not go across the street to get a close substitute (blades) at a lower price. For a discussion of 
these and other necessary assumptions see Allen, Mathematical Analysis for Economists 
359-62 (1948), and Roos, Dynamic Economics 128-47 (1934). 
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trade-marked goods is extremely dubious. Consumers know best the prices of 
the things they purchase most often. Closely related to this anti-monopoly 
argument is the contention that the consumer benefits from resale price main- 
tenance because loss-leader tactics are eliminated.s* This argument also rests 
upon the assumption of consumer irrationality. Whether the consumer should 
be protected by law from his own irrational behavior about variations in price 
is still an open question. 

The basic issue of the Miller-Tydings Act is whether it should be the policy 
of the United States to encourage the growth of retail combinations. It is true 
that there is an express provision in the Miller-Tydings Amendment and in the 
fair trade acts against horizontal combinations, but unless the spirit of these 
provisions was violated, the fair trade movement would make little economic 
sense. The Department of Justice and the Federal Trade Commission have 
claimed that the great majority of fair trade agreements in interstate commerce 
are probably in violation of the provision against horizontal combinations. But 
the anti-trust enforcement agencies do not have sufficient funds to investigate 
all the contracts made and to enforce the provision against horizontal combina- 
tions.5* If they did, the fair trade acts would in effect become something very 
different, and of much less economic interest and importance. 


TRADE ASSOCIATION STATISTICS AND THE ANTI-TRUST LAWS 


Most trade associations in the United States have engaged at one time or an- 
other in collecting and distributing industry statistics. The movement is usu- 
ally said to date from the publication in 1912 of Mr. A. J. Eddy’s book The 
New Competition, which had as its thesis that “(true competition begins with 


58 One of the early bills introduced to legalize resale price maintenance contracts in inter- 
state commerce (the Stephans Bill introduced in the 64th Congress) was presented as a bill 
“to protect the public against dishonest advertising and false practices in merchandising.” 
The Fair Trade League was the chief sponsor of the bill and at the annual meeting of the 
League the following dialogue took place: 

Mr. Arend: Is it in the best form to get what we want? Has it a false caption? It has as I 
look at it. 

Mr. Geissler: I don’t think it is ambiguous. I thought the sops included were advantages— 
trading points, so to speak. 

And later Mr. Arend said, “I am skeptical about the consumer arguments . . . . I don’t like 
the sham in it.” FTC, op. cit. supra note 18, at 45-47. 

The most careful analysis of the economic advantages to the consumer of resale price main- 
tenance was made by Prof. F. W. Taussig; he decided that the consumer arguments were not 
to be taken seriously enough to warrant a conclusion favorable to resale price maintenance. 
6 Am. Econ. Rev. Supp. 15 (1916). 

There have been several statistical studies of the effect of fair trade agreements on prices 
and the studies, while inconclusive, have all indicated that prices of the same products are 
higher in fair trade states than in the non-fair trade states. See FTC, op. cit. supra, at XLV-L. 

59 See note 51 supra. 
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the development of conditions that tend to eliminate secrecy in bidding and 


ay 

Under “open competition” plans, co-operative exchange of one or more of 
three types of information is supposed to eliminate cutthroat methods at- 
tributed to ignorance of true market conditions. It is thought that sellers with 
no reliable information as to their competitors’ prices frequently are victimized 
by buyers who falsely represent that they have received lower offers elsewhere. 
This “phantom” or “ghost” competition is sought to be diminished by filing 
and circulating the prices of all sellers.* It is supposed also that unwarranted 
price cuts result from sellers’ unawareness of their costs. Improved cost ac- 
counting methods and dissemination of average cost information are intended 
to remedy that situation.’ Distribution of cost information also is thought to 
encourage more efficient operation by enabling comparisons of individual with 
group or industry costs.‘ Overproduction, resulting from inadequate knowledge 
of the supply and demand situation in the industry, is still another alleged 
source of price instability. This ostensibly is to be corrected by collecting and 
distributing figures on unfilled orders, inventories, and production or proposed 
production.’ 

Although this movement has had disinterested supporters,‘ and, in time of 
war and depression, even governmental encouragement,’ in many instances 
“open competition” is nothing more than a device to aid an industry in avoid- 
ing risks of price competition. Whenever a number of firms propose jointly to 


restrict supply and raise the price in an industry they are confronted with two 
major problems. These are: (1) how to make known to members the price or 
production policies to be pursued without betraying the fact that an unlawful 
restrictive scheme is in force; and (2) how to secure adherence in the face of in- 
evitable financial incentives to “overproduce” or “undercut” the noncompeti- 


* Eddy, The New Competition 86 (1914). 

2 Burns, The Decline of Competition 60 (1936). 

3 Jones, Trade Association Activities and the Law 64-65 (1922); Burns, op. cit. supra note 
2, at 47-49. 

4See Pearce, Trade Association Survey (U.S. Temporary National Economic Committee, 
Monograph 18, 1941) at 285: “Most cost statistics serve the dual purpose of enlivening the 
member’s consciousness of the relation of cost to price and of stimulating his interest in the 
better and more economical management of his business.” 

5 Jones, op. cit. supra note 3, at 50-51; Burns, op. cit. supra note 2, at 55—6o. 

6 Herbert Hoover, as Secretary of Commerce, in 1922 wrote a lengthy letter to Attorney 
General Daugherty requesting clarification of the legal status of activities he regarded 
as helpful not only “to the Department and to the commercial world but to the public gen- 
erally.” Reprinted in Jones, op. cit. supra note 3, Appendix J, at 324. 

7In World War I the government relied on trade associations to supply needed industrial 
information. See Jones, op. cit. supra note 3, at 53. This precipitated a substantial growth of 
the movement. Pearce, op. cit. supra note 5, at 12. The NRA gave trade association statistics 
unprecedented status in the s99e's. For discussion of statistical operations in several industries 
under the codes, see Whitney, Trade Associations and Industrial Control 61-144 (1934).- 
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tive price. In meeting these problems the statistical operations of “open com- 
petition” have been helpful in a variety of ways. 

Reports of prices, costs, and production can provide a simple mechanism 
for communicating to members the policies they are to follow.* Recipients of a 
report concerning average prices may be expected to raise prices that are below 
the reported average.’ Data as to average costs of a group of typical firms may 
be used in the same way, particularly when a normal profit is included in the 
“cost.”** When freight rates from a central point to destinations throughout 
the country are also distributed, the member firms are enabled to quote uniform 
delivered prices.“ Cost accounting programs that require the use of an “esti- 
mating manual’ or otherwise cause components of total cost to be carried at 
a standard amount having no relation to actual cost’? have an obvious utility 
in this connection. Estimates of future production of individual producers can 
serve as a means of assigning quotas;'4 and production data can be distributed 
with the understanding that output is to be reduced whenever stocks exceed a 
stated ratio to sales.s 


* Edwards, Maintaining Competition 25-26 (1949). 

*See indictment, United States v. Philadelphia Wholesale Cleaners and Dyers Ass’n, 
U.S.D.C.E.D. Pa., Dit. No. 15150 (April 25, 1949); indictment, United States v. Brake Lining 
Manufacturers Ass’n, U.S.D.C.S.D, N.Y., Dkt. No. C 126/207 (Aug. 21, 1947); complaint, 
United States v. National Container Ass’n, U.S.D.C.S.D. N.Y., Dkt. No. 8-318 (April 20, 
1940). 

*e Burns, op. cit. supra note 2, at 50-52. The author remarks that where this has been 
done “‘ ‘average costs’ . . . become merely a suggested selling price, uniform for all, and provide 
a means by which to define and detect price cutting. . . .” See Pearce, op. cit. supra note 4, 
at 290: “Cost studies exhibiting average costs, typical costs, and the like no doubt are used 
by some members of associations as a basis in determining prices. . . .” 

*t This was done by the Maple Flooring Manufacturers Ass’n. Consult Maple Flooring 
Manufacturers Ass’n v. United States, 268 U.S. 563, 571 (1925), where the Court refers to the 
practice of antecedent associations. 


#2 See FTC v. United Typothetae of America, 6 F.T.C. 345 (1923). The FTC enjoined use 
of “the Standard Guide,” at one time called “the Price List,” which actually suggested prices 
to be charged based on actual average hour costs for the various operations, plus a recom- 
mended 25 per cent profit. Standardized costs for a multitude of operations were compiled 
in the book. For a full treatment of accounting manuals, see Pearce, op. cit. supra note 4, at 
258-77. See complaint, United States v. Stevenson, Jordan, and Harrison, U.S.D.C.S.D.N.Y., 
Dkt. No. 10-213 (Aug. 22, 1940). 

*3 Attorney General Daugherty, answering Secretary Hoover’s letter, note 6 supra, re- 
ferred to the “strong effort . . . made by some lumber associations to take as a basis for esti- 
mating costs of production a uniform charge for stumpage.” Reprinted in Jones, op. cit. 
supra note 3, Appendix J, at 332. Burns, op. cit. supra note 2, at 49, describes the attempt of 
cotton-textile, stove and furniture manufacturers to induce members to include raw materials 
at replacement cost; the stovemakers association even suggested percentages of the costs of 
material to be added for breakages, for plating, for loss and waste, salesmen’s costs, and other 
items. 

*4 See Hartford Empire Co. v. United States, 323 U.S. 386, 427 (1945). The Glass Container 
Ass’n was broken up because its statistical committee furnished forecasts of probable future 
production which were communicated to members at meetings and were treated as quotas, 
deviation from which was discouraged. 


8 See Edwards, op. cit. supra note 8, at 26. 
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Price filing most directly aids the enforcement of price agreements when there 
is an accompanying agreement to adhere to the filed prices for a fixed period. 
This gives others an opportunity to exercise persuasion or intimidation upon 
those who threaten to break from the going price.** But even if no waiting period 
is required, the mere fact that the price cutter is identified will have a restrictive 
effect.” Members have also been kept in line by circulating a list of prices and 
representing that lower prices would be a violation of state unfair-sales stat- 
utes."* Production control, which generally is an accessory to enforcement of 
the price agreement, may be achieved by circulating and analyzing production 
and inventory figures so that members are induced to curtail production.” 
False or misleading market information has been disseminated for the purpose 
of indicating an expected shortage, thereby deterring immediate price reduc- 
tions.*° 

While the courts have not been unaware of these harmful aspects of trade- 
association statistics, they have assumed that typically the statistics, by in- 
creasing knowledge in the market, are beneficial to competition.” For this rea- 


%*This type of price filing agreement was frequently found during the period of NRA 
codes. See Whitney, op. cit. supra note 7, at 105 (refined sugar), and at 126 (woolen goods). 
For discussion of some evils of the adherence requirement, see Handler, Construction and 
Enforcement of the Federal Anti-trust Laws (U.S. Temporary National Economic Com- 
mittee Monograph 38, 1941), at 23. 


*7 Edwards, op. cit. supra note 8, at 27. 


8 Indictment, United States v. Tennessee Retail Grocers Ass’n, U.S.D.C.M.D. Tenn. 
Nashville Div. Dkt. No. 10223 (April 27, 1942); complaint, United States v. Rhode Island 
Food Council, Inc., U.S.D.C.R.I., Dkt. No. 157 (Dec. 19, 1941). 


9 See American Column & Lumber Co. v. United States, 257 U.S. 377 (1921); complaint and 
consent decree, United States v. West Coast Lumbermen’s Ass’n, U.S.D.C.S.D. Cal. Cent. 
Div., Dkt. No. 1488-Y (April 16, 1941); indictment, United States v. Western Pine Ass’n, 
U.S.D.C.S.D. Cal. Cent. Div., Dkt. No. 14522 (Sept. 18, 1940). 


2° See American Column & Lumber Co. v. United States, 257 U.S. 377, 405-8 (1921); com- 
plaint, United States v. Washington Wholesale Grocers Ass’n, U.S.D.C.W.D. Wash. No. Div., 
Dkt. No. 538 (July 1, 1942). 


* Most of the law relating to “open competition” is found in a line of five leading Supreme 
Court cases. At the time the first two of these, American Column & Lumber Co. v. United 
States, 257 U.S. 377 (1921), and United States v. American Linseed Oil Co., 262 U.S. 371 
(1923), were decided, the Court was not sufficiently impressed with the need for market in- 
formation to allow the associations to continue their statistical programs. Justices Holmes, 
Brandeis and McKenna, dissenting in the American Column & Lumber case, did take the 
position that full knowledge of business facts was a worthy objective. This became the majority 
position in the next two trade association cases, Maple Flooring Manufacturers Ass’n v. 
United States, 268 U.S. 563 (1925), and Cement Manufacturers Protective Ass’n v. 
United States, 268 U.S. 588 (1925), with Justices Taft, Sanford and McReynolds of the ma- 
jority in the earlier cases dissenting. While there are some distinctions on the facts between the 
two pairs of cases, actually only Justice Van Devanter sided with the majority in both. Justice 
nnn See oo eee ee See eee ere ee 
judicial evaluation of trade-association statistical plans: “It is the consensus of opinion of 
economists and of many of the most important agencies of Government that the public 
interest is served by the gathering and dissemination, in the widest possible manner, of in- 
formation with respect to the production and distributing cost and prices . . . of market com- 
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son, “open competition” plans are presumptively valid, and the prosecution 
has had the burden of proving that in particular cases cost, price, or production 
information has actually been used as part of a restrictive scheme. In this 
framework, the trade association cases are price-fixing cases in which the under- 
lying scheme is to be found inferentially, with the statistical activities providing 
one body of evidence from which the inference is to be made.” From the points 
of view of both the associations and the anti-trust agencies this arrangement is 
unsatisfactory. With respect to the former, the fact that each case requires 
an inference from many circumstances makes it exceedingly difficult for an 
association to know in advance how far it may go in its statistical operations. 
With respect to the latter, the difficult burden of proving an underlying restric- 
tive arrangement would be eliminated if courts evaluated more critically the 
assumption that cost, price, and other trade information of the kind dispensed 
by trade associations is useful to competition. Examination of some prohibitions 
frequently recited in the cases will emphasize the difficulties of the associations; 
a survey of the law relating specifically to price, cost and production statistics 
will indicate that the underlying assumption of utility to competition is ques- 
tionable. 
I 


It is well established that a trade association statistical program must abide 
by four “rules”: (1) the information must be fully available to all interested 
parties; (2) the identity of particular contributors must not be disclosed; (3) 


supervisory powers of the association must not be excessive; and (4) the data 
must be released without comment, analysis, or subsequent discussion at asso- 


modities. . . .” This attitude is manifest in Sugar Institute v. United States, 297 U.S. 553 
(1936), in which the Court, while enjoining many of the Institute’s practices, permitted re- 
porting of current and future prices. 

= In cases where there was evidence of uniform pricing methods and price identity as well 
as statistical exchange, FTC cease and desist orders have been upheld. U.S. Maltsters Ass’n v. 
FTC, 152 F. 2d 161 (C.A. 7th, 1945) (Commission’s finding of conspiracy to restrain compe- 
tition held to be supported by evidence of uniformity of delivered prices, use of a single basing 
point in computing delivered prices, and exchange of freight rate and other trade information); 
Milk & Ice Cream Can Institute v. FTC, 152 F. 2d 478 (C.A. 7th, 1946) (Commission’s 
finding of unlawful combination to restrain competition held to be supported by evidence of 
uniformity of delivered prices, a freight equalization plan, and compilation of freight rate 
factors); Fort Howard Paper Co. v. FTC, 156 F. 2d 899 (C.A. 7th, 1946) (Commission’s 
finding of conspiracy in restraint of competition held to be supported by evidence of price 
uniformity, a two zone pricing system, and the gathering of information by the association); 
FTC v. Cement Institute, 333 U.S. 683 (1948) (Commission’s finding of restraint of competi- 
tion held to be supported by evidence of agreement to use a multiple basing-point pricing 
system, price and bid uniformity, preparation and distribution of freight rate books, and im- 
position of sanction against recalcitrant members). 

23 See Handler, op. cit. supra note 16, at 19: “The generality of these decisions, the primacy 
given to the facts, and the studied refusal of the Court to formulate any generalizations applica- 
ble to other states of facts, have limited their practical value to those interested in discovering 
the permissive limits of the statistical activities of trade associations. Uncertainty is not re- 
moved by a doctrine which makes each case a law unto itself.” 
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ciation meetings.** Nevertheless, complete compliance does not guarantee a 
plan’s legality any more than does occasional departure from the rules assure 
the government’s success. 

In the American Column & Lumber*s and Linseed Oil* cases secrecy in re- 
porting of the data was a particularly objectionable feature of the plans. “With 
intimate knowledge of the affairs of other producers. . . the subscribers went 
forth to deal with widely separated and unorganized customers necessarily ig- 
norant of the true conditions.”*7 On the other hand, the fact that statistics 
gathered by the Maple Flooring Association were “given wide publicity” was 
considered highly significant by the Court in a later case.** While an inroad 
upon the rule was made in the Sugar Institute case where the Court allowed cer- 
tain data of a confidential nature (probably cost figures) to be withheld from 
outsiders,”® the requirement, as to prices at least, remains intact. The impor- 
tance of publicity as a test of the legality of an association’s operations may 
best be explained as a result of looking to established information-dispensing 
agencies for guidance in judging “open competition.” Since the essence of the 
operation of such agencies is full and open disclosure of information, failure to 
furnish published reports to both buyers and sellers was thought sufficient to 
show a purpose beyond the mere supplying of information.*° 

The publicity requirement may be met without removing the possibility of 
using the published information in connection with a restrictive scheme. Mem- 
bers of the association will continue to know, for example, what is the ‘‘going 
price” and who has deviated from it. From the anti-trust standpoint, therefore, 
the absence of secrecy should not insure a finding of lawful behavior. On the 
other hand, since nonavailability to outsiders is only one circumstance that 
may evidence combination, if on the basis of all the evidence the court is un- 
convinced of the existence of an unlawful conspiracy, a high degree of non- 


*4 That the data should be accurate is too evident to discuss at length. Reports of fictitious 
or “washed” sales, elimination of low prices in reporting of sales, and suppression of facts con- 
cerning production designed to mislead as to price or production conditions are to be avoided. 
See Jones, op. cit. supra note 3, at 61; Kirsh and Shapiro, Trade Association in Law and Busi- 
ness 57 (1938). 

*s American Column & Lumber Co. v. United States, 257 U.S. 377 (1921). 

*6 United States v. American Linseed Oil Co., 262 U.S. 371 (1923). 

27 Ibid., at 389-90. 

#8 Maple Flooring Manufacturers Ass’n v. United States, 268 U.S. 563, 573 (1925). 


* Sugar Institute v. United States, 297 U.S. 553 (1936). The Court states that the pur- 
chasing and distributing trade do not have a legitimate interest in certain data of a “‘confi- 
dential character,” and full publicity of such information might be prejudicial to the re- 
finers. Ibid., at 604. 


3¢ See American Column & Lumber Co. v. United States, 257 U.S. 377, 411 (1921), where 
the Court said: “One distinguishing and sufficient difference is that the published reports go to 
both seller and buyer, but these reports go to the seller only. . . .”; United States v. American 
Linseed Oil Co., 262 U.S. 371, 39° (1923), where the Court concluded: “The situation here 
questioned is wholly unlike an exchange where dealers assemble and buy and sell openly. . 
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availability will be tolerated. In a recent case, Tag Manufacturers Institute ». 
FTC, the Court of Appeals for the First Circuit found that the information was 
made sufficiently available merely by being open for inspection at the New York 
office of the Institute’s co-ordinator. 

An important factor in the American Column & Lumber case was that the 
association sent out to members information as to production, sales, stocks, and 
prices in which the identity of producers, sellers, and purchasers was revealed.” 
Approval of the statistical plan of the Maple Flooring Association resulted, at 
least in part, because names of purchasers and identification of mills making 
reports were omitted. Complete disclosure of this kind probably was regarded 
as significant by the Supreme Court for two reasons: (1) ordinarily businessmen 
do not so completely inform their rivals as to details of their business; and (2) 
disclosing the identity of customers and the specific facts of each sale do not 
improve the general value of the statistics, that is, other agencies dispensing 
trade information do so without breaking down the figures so as to identify 
particularly concerns.** The Court in the Cement Manufacturers case,** how- 
ever, allowed the practice of reporting specific job contracts between identified 
parties. In all other respects the Court was satisfied that the association’s pro- 
gram did not evidence a restrictive purpose. The Court rationalized its result 
by finding that this departure from what it considered the normal practice of 
exchanges could be explained as an attempt to avoid losses to which sellers of 
cement were subject due to the peculiar terms on which cement was sold.3’ 

Price leadership and the policing of price and production agreements may be 

3* 174 F. 2d 452 (1949). The Commission had found that purchasers and consumers located 
outside the New York area had not benefited from the price lists. The court concluded: “We 
are clearly of the opinion that if the reporting agreement is otherwise unobjectionable, it can- 


not be said to have become illegal for failure of the subscribers to make the information gen- 
erally available. . . .” Ibid., at 462. 


# American Column & Lumber Co. v. United States, 257 U.S. 377, 394-96 (1921). 
33 Maple Flooring Manufacturers Ass’n v. United States, 268 U.S. 563, 573 (1925). 


34See American Column & Lumber Co. v. United States, 257 U.S. 377, 410 (1921): 
“Genuine competitors do not make daily, weekly and monthly reports of the minutest de- 
tails of their business to their rivals. ...”; United States v. American Linseed Oil Co., 262 
U.S. 371, 389 (1923). The plan “took away their freedom of action by requiring each to reveal 
the intimate details of its affairs.” 


35 See Kirsh and Shapiro, op. cit. supra note 24, at 57-58. 
3 Cement Manufacturers Protective Ass’n v. United States, 268 U.S. 588 (1925). 


37 Cement was always sold for use in a specific piece of construction. The obligation was that 
the manufacturer should furnish and the contractor take only what was required for that par- 
ticular job. The purchaser was to pay nothing until after delivery, he was not obliged to take 
the cement unless he chose to, and he was not held to the contract price if the market declined. 
On the other hand, in case of a market advance, the seller could be held for delivery of the 
full amount required by the job contract. Thus the contractor took no risk in contracting 
with several manufacturers for a single job and taking delivery of more than was required 
for it alone if the market price rose. Filing of specific job contracts wagallegedly for the pur- 
pose of preventing this kind of exploitation. 
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more difficult in the absence of identification of particular firms, but this does 
not necessarily mean that there is no such joint undertaking. Enforcement and 
price guidance still may be forthcoming from the association headquarters 
which usually will know the identity of reporting firms. One solution, from the 
anti-trust standpoint, is to require that tabulations be made by an independent 
agency; but even if this is done the association’s power to audit the records of 
its members gives it access to the same information.** 

While complete restriction of the power to audit is exceptional, it has con- 
sistently been recognized that too complete supervisory power suggests the 
likelihood of coercion. In the Linseed Oil case the Court found that the members 
deposited with an “autocratic Bureau” large funds “to insure their obedience” 
to the reporting agreement.’ The significance of such provisions is that they 
represent a surrender of independence inconsistent with true competitive be- 
havior. However, where, as in the Tag Manufacturers case, the court finds the 
plan as a whole innocent, the mere presence of a penal provision will not imply 
an unlawful undertaking.‘* Thus, supervision necessary to the effective opera- 
tion of the reporting plan will be allowed, and this may include the imposition of 
pecuniary fines. But absence of “drastic supervision” does not necessarily spell 
out competitive behavior, since the enlightened self-interest of participants 
may be enough to insure their obedience to a restrictive plan.“ 

The American Column & Lumber case made it clear that comment upon, 
and analysis and discussion of, trade data was an indication of group pressure 
to act in conformity with a joint plan.” It is evident that where this is done 
more than mere statistical information is disseminated—significant clues may 
be dispensed as to what prices members should charge or what quantities they 
should produce. The clear-cut prohibition of comment on statistics contained 
in American Column & Lumber was somewhat eroded by the Court in Maple 
Flooring. Discussion of cost statistics was permitted and no significance was 
attached to the circumstance that “upon occasion the trend of future prices be- 


38 Some consent decrees have specifically restricted the auditing or examining of records or 
accounts. United States v. West Coast Lumbermen’s Ass’n, U.S.D.C.S.D. Cal. Cent. Div., 
Dkt. No. 1488-Y (April 16, 1941); United States v. Western Pine Ass’n, U.S.D.C.S.D. Cal. 
Cent. Div., Dkt. No. 1389-RJ (Feb. 6, 1941). 


39 United States v. American Linseed Oil Co., 262 U.S. 371, 389 (1923). 


« Tag Manufacturers Institute v. FTC, 174 F. 2d 452, 461 (1949). The court was careful 
to point out that violators of the reporting agreement were not subject to “penalties,” but 
were assessed “liquidated damages” where the breach resulted in “probable actual damages.” 
But, regardless of this distinction, “{i}f the reporting commitments they are designed to 
buttress are otherwise ea ee ee eae of the anti-trust 
laws . . . merely because the reporting plan is accompanied by a penalty provision. . 

8 Set italia Chsdil h Lenal ail v. United States, ere adie ani then 
the Court observes: “The sanctions of the plan obviously are, financial interest, intimate per- 
sonal contact, and business honor, all operating under the restraint of exposure of what 
would be deemed bad faith and of trade punishment by powerful rivals.” 


# Tbid., at 398-99. 
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came the subject of discussion outside the meetings.”** This is but another 
demonstration of the fact that decisions in the trade association cases are in- 
ferences from conglomerations of facts, no one of which is controlling. Evidence 
of comment and discussion will always be important, but, like evidence of other 
practices, not necessarily decisive. 


II 


In the Maple Flooring case the association had obeyed all the general rules 
announced in the earlier cases, and, with respect to price information, “All 
reports of sales and prices dealt exclusively with past and closed transactions.” 
For some time it was thought that this expressed the law concerning open-price 
systems: current and future price reporting was conclusive or, at least, pre- 
sumptive evidence of unlawful behavior; while information about prices no 
longer in effect, which could not be the basis for fixing current prices, was not. 
The Sugar Institute decision, however, strongly indicated that the “past and 
closed transactions” doctrine was not to be taken too seriously. In that case the 
district court had, in an exhaustive and carefully written opinion, found illegal 
an elaborate price reporting scheme.“ The Supreme Court affirmed, relying 
mainly on the circumstance that the members were required to adhere, without 
deviation, to the filed price and terms; but in so doing it eliminated the part of 
the decree enjoining the reporting or relaying of current or future prices.“ The 
special circumstance that sugar was traditionally sold on “moves” which were 


precipitated by advance announcement of a price rise perhaps limits the force 
of the decision to such a situation; but at least three interpretations were made 
by the experts.‘’ The anti-trust division persists in regarding information of past 
prices as somehow safer than current or future price reports.4* However, the 
court in the Tag Manufacturers case refused to distinguish between past and 


43 Maple Flooring Manufacturers Ass’n v. United States, 268 U.S. 563, 575 (1925). 
4 Thid., at 573. 

45 United States v. Sugar Institute, 15 F. Supp. 817 (N.Y., 1934). 

Sugar Institute v. United States, 297 U.S. 553, 603 (1936). 


47 The decision is closely limited in this connection to the particular factual situation; 
Handler, op. cit. supra note 16, at 22. While the Court speaks of historic usage, it sanctions 
a plan of future price reporting that other industries may be able to adopt. Fly, Observations 
on the Anti-trust Laws, Economic Theory and the Sugar Institute Decisions: I, 45 Yale L.J. 
1339, 1363 (1936). The decision expressly authorizes the distribution of current price informa- 
tion where it is not for the purpose of fixing prices. Donovan, The Effect of the Decision in the 
Sugar Institute Case upon Trade Association Activities, 84 U. of Pa. L. Rev. 929, 939 (1936). 


48 Consent decree, United States v. Western Pine Ass’n, U.S.D.C.S.D. Cal. Cent. Div., 
Dkt. No. 1389-RJ (Feb. 6, 1941) (dissemination of current prices absolutely prohibited; 
past price information permitted under specified conditions); consent decree, United States 
v. Electrical Solderless Service Connector Institute, U.S.D.C.S.D.N.Y., Dkt. No. 12-217 
(Jan. 4, 1941) (institute enjoined from disseminating information concerning prices other than 
those in actually consummated sales or bona fide contracts to sell). 
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current price information, although recognizing explicitly that reports of exist- 
ing prices were not merely reports of past events.‘* 

The Sugar Institute case did make clear that price filing would be viewed 
unfavorably if there was any obligation not to depart from filed prices. Such a 
requirement is coercive and so is inconsistent with true competition. An agree- 
ment to abide by a filed price, when, in fact, all prices are apt to be identical, 
and an agreement to adhere to prices contained in a price list circulated by a 
trade association are much alike.’* The thrust of the rule is that participants in a 
price-filing program should be perfectly free to modify their prices without be- 
ing subject to the necessity of waiting for a specified period until the proposed 
change can go into effect, a period during which the changer may be subject 
to persuasion and intimidation. In this connection, the freedom of members of 
the Tag Manufacturers Institute to sell “off list” was a significant factor in 
causing the court to reverse the FTC’s finding of conspiracy in restraint of 
competition. 

Thus, open-price systems are at least presumptively unlawful when future 
prices are transmitteds* or when members agree to adhere to filed prices. Cur- 
rent price reporting is presumptively valid, even though reports of the industry 
average price may serve to indicate what each participant in a collusive scheme 
is to charge.” The government is required to prove the underlying scheme be- 
cause the courts are convinced that the “beneficial and curative agency of pub- 
licity should not be unnecessarily hampered.”’s? In the case of current price in- 


formation, however, the contribution to competition seems inconsequential. 
The reports typically are not released until individual firms have announced 
their prices to the trade.54 Moreover sellers are able to get price information from 
buyers, as is indicated by the recent statement of a prominent steel executive: 
“It is an amazing thing. If somebody in the steel industry makes a change in 
price, it is all through the steel industry before noon if it has been made that 
morning, the information coming from the customers.”s’ Further, it has been 


4 Tag Manufacturers Institute v. FTC, 174 F. 2d 452, 457, 463 (C.A. rst, 1949). 

5° Compare FTC v. Pacific States Paper Ass’n, 273 U.S. 52 (1927). 

5* This does not mean that circulation of current prices that will continue into the future 
renders the plan presumptively invalid. 

5? This is especially true in industries like the tag industry where are sold a great variety 
of products made up of various combinations of basic parts. Reports of the prevailing price 
of the components provide a ready-made pricing formula without which price-fixing would be 
difficult if not impossible. Compare complaint, United States v. National Container Ass’n, 
U.S.D.C.S.D.N.Y., Dkt. No. 8-318 (April 20, 1940). 

53 Sugar Institute v. United States, 297 U.S. 553, 601 (1936). 


54 Pearce, op. cit. supra note 5, at 199: ““Characteristically, price lists are forwarded to the 
association office only after or at the time they are issued to the trade by the individual 
members.” 


55 Statement of Ernest T. Weir, Chairman, National Steel Corp. in Hearings before House 
a on Study of Monopoly Power, 81st Cong. 2d Sess. Part 4A (Steel), at 820 
1950). 
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persuasively argued that competition, far from depending on complete knowl- 
edge of prices, thrives on ignorance among sellers. The sense of this proposition 
is that a seller’s propensity to lower his price will be greater if he feels there is a 
reasonable chance that it will not immediately be matched by his competitors. 

In a scientific age trade association attempts to establish uniform cost- 
accounting methods have received friendly treatment by the courts. Some- 
times, however, such cost-accounting programs have emphasized uniformity 
to the extent that little room was left for individual determination of items of 
cost.s? Where that is the case, the cost-accounting program presumably is di- 
rected at enabling sellers to compute uniform selling prices and so is strong 
evidence of an unlawful arrangement. Thus while a trade association may in- 
troduce and encourage the adoption of uniform cost-accounting methods, it is 
important that the figures used in the accounting process be based on actual 
experience of the firm rather than on arbitrary or fictitious information sup- 
plied by the association.** A number of recent consent decrees have enjoined 
the promotion of uniform cost-accounting systems.** 

The practice of disseminating average-cost figures has accompanied the 
growth of cost accounting, and, allegedly, technical economies have resulted. 
The Maple Flooring case established the legality of reporting of industry cost 
figures, at least so long as reporting plants were unidentified, the data was 
generally available, and the computations were accurately made. Underlying 
this encouragement of dissemination of cost figures is the belief that it is bene- 
ficial to competition, but little support for that notion is offered by the actual 
practice of the Maple Flooring Association during the 1920’s. Periodically the 
Association would announce the average costs of producing various grades of 
lumber in test runs made in several unnamed mills, the results being consoli- 
dated and considered as one. To supplement this, the Association distributed 
average delivered-cost charts which showed the average cost plus freight to 
destinations throughout the United States from Cadillac, Michigan. The Court 
recognized that this kind of information “could be made the basis of fixing prices 

86 See Adelman, Effective Competition and the Anti-trust Laws, 61 Harv. L. Rev. 1289, 


1299 (1948): “Some uncertainty, some good gambling chance that price cuts will not be im- 
mediately met, is necessary for effective competition.” 


57 See note 12 supra. 


5* See consent decree, United States v. W. C. Bell Services, U.S.D.C. Colo., Dkt. No. 380 
(Oct. 27, 1941); consent decree, United States v. National Container Ass’n, U.S.D,C.S.D. 
N.Y., Dkt. No. 8-318 (April 20, 1940). 


5® United States v. Wallpaper Institute, U.S.D.C.E.D. Pa., Dkt. No. 8621 (June 8, 1950); 
United States v. West Coast Lumbermen’s Ass’n, U.S.D.C.S.D. Cal. Cent. Div., Dkt. No. 
1488-Y (April 16, 1941); United States v. Western Pine Ass’n, U.S.D.C.S.D. Cal. Cent. Div., 
Dkt. No. 1389-RJ (Feb. 6, 1941). 


Galil mens iene tenn ene 
cost statistics. Discussion of cost information was allowed in the Maple Flooring case, and 
Sugar Institute indicated that it may not be required that cost data be made available to 
buyers. 
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or for an agreement for price maintenance,” but it did not find evidence in the 
record that the information had been so used. A number of letters found in the 
record, however, strongly suggest that competition had little vitality among 
the maple flooring producers. For example, one producer suggested a meeting 
to go over the market situation “‘especially since we have had complaints... 
of greatly cut prices ... that we may be able to trace out”; while another 
wrote, “I immediately got in touch with him and explained the unfairness of 
doing this [reducing prices] without it being brought up in meeting and prop- 
erly discussed so that any change could be put in effect by all at once.” It is 
significant that in the leading case approving dissemination of cost information 
there should be such convincing evidence that something other than competi- 
tion was being served by the statistics. 

It is also highly probable that group and industry average-cost figures in 
other situations have not benefited competition. Allegedly they lead to adop- 
tion of techniques which resulted in cost savings for the low-cost firms,** but 
processes economical for one firm would not necessarily be so for others with 
their own unique problems of location, size, and personnel. Moreover, when the 
reporting firms are unidentified as the law requires, it becomes impossible to 
associate low costs with particular processes and techniques. Knowledge that 
his costs are greater than the industry average is not necessary to encourage 
competitive producers to reduce costs since it always pays him to operate as 
efficiently as possible. The general situation has been described as follows: “The 
primary purpose in compiling average-cost data is to encourage study of in- 
dividual costs, but too often there is a reverse effect, the manufacturer using 
average costs for the industry to arrive at a sales figure for his product. . . .”* 
It appears that the association distributing cost figures should have the burden 
of proving a purpose consistent with competition. 

Dissemination of inventory and production statistics have frequently been 
components of “open competition” plans. Their purpose, ostensibly, is to en- 
able members of the industry to follow a “realistic” production policy by virtue 
of knowing the true supply and demand situation. In line with the prevailing 
attitude that dissemination of information that makes economic behavior more 
rational is to be encouraged, distribution of such data is presumed lawful except 
in special cases. This is true in spite of the fact that production data may be of 


6 Gov’t Exhibit No. 51-2. 

 Gov’t Exhibit No. 51-E.E. 

* See Pearce, op. cit. supra note 5, at 286. This survey describes briefly some situations 
where cost studies were used for this purpose, and the results reported by the association staffs. 

64 Thid., at 281, quoted from Dept. of Commerce, Trade Association Activities 34 (1927). 


6s The American Column & Lumber case indicated that production reports accompanied 
by comment and analysis at association meetings are evidence of noncompetitive behavior, 
particularly when individual firms are identified. Estimates of future production have been 
held unlawful as a device for assigning production quotas. Hartford-Empire Co. v. United 





392 THE UNIVERSITY OF CHICAGO LAW REVIEW 


considerable value in implementing a scheme of market control. When in- 
dividual and industry outputs are computed, and there is a concerted under- 
taking to restrict production, individual firms will be encouraged to cooperate 
if the figures disclose that their percentage of the total has not declined. Or 
production and inventory statistics may reflect (or show) brighter business 
prospects and thereby serve to deter particular firms from increased sales 
efforts when sales are falling off. Where there is a division of the market with 
each firm assigned a fixed percentage, production figures of the industry enable 
the computation of individual quotas. 

Like price and cost information, production and inventory statistics make 
most economic sense in other than a competitive context. The business fore- 
casts invariably implied by, if not expressed in conjunction with, this informa- 
tion are the kind which under competition are made independently by indi- 
vidual enterprisers. Central judgment attempts to replace individual decision. 
If competition is active, the forecasts will be ignored and production determined 
according to the estimates of the individual, in which case the statistics are 
useless. If the industry, no longer competitive, takes its cue from the informa- 
tion supplied by the central office, it is plain that there is scant reason to en- 
courage the dissemination of this type of information. 


III 


As a practical matter trade associations may not be as free to collect and dis- 
seminate prices and trade statistics as the precedents indicate. Slight changes 
in the facts presented to the court may justify an inference of conspiracy to fix 
prices, although the statistical operations themselves are not basically different 
from those approved in the cases. The anti-trust division continues to bring in- 
dictments and complaints against associations which seem to have complied 
with the technical requirements laid down in the cases. These suits usually end 
in consent decrees and are never litigated. This may mean that the associations 
are insecure enough about the legality of what they are doing to wish to avoid 
an adverse decision that might be used against them in a suit for treble damages. 


States, 323 U.S. 386, 427 (1945). When production data is presented in juxtaposition to repre- 
sentations of “normal” production or of orders and shipments so that the expected production 
policy can be easily inferred, there may be evidence to support an inference of illegal behavior. 
See complaint, United States v. West Coast Lumbermen’s Ass’n, U.S.D.C.S.D. Cal. Cent. 
Div., Dkt. No. 1488-Y (April 16, 1941); complaint, United States v. Western Pine Ass’n, 
U.S.D.C.S.D. Cal. Cent. Div., Dkt. No. 1389-RJ (Feb. 6, 1941). 


% See Jones, op. cit. supra note 3, at 47-48; Burns, op. cit. supra note 2, at 58. 

*7 See American Column & Lumber Co. v. United States, 257 U.S. 377, 405 (1921). 

6§ The indictments and complaints, of course, charge price-fixing which has never been 
condoned in the cases; but as to the statistical programs, there is frequently no charge that the 
data was kept secret, that it disclosed individual positions, that there was excessive super- 


vision, that there was unauthorized comment and discussion, or that adherence to filed prices 
was required. 
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It may mean that the cost of litigation is prohibitive in light of the value of the 
statistical exchange for legitimate or illegitimate purposes. The main signifi- 
cance of the consent decrees is as testimony that adherence to the lines estab- 
lished in the cases is no guarantee of freedom from the risks of anti-trust prose- 
cution. 

That too much confidence is not to be reposed in prior judicial pronounce- 
ments is well illustrated by the Cement Institute case decided by the Supreme 
Court in 1948. Respondents were the same producers that comprised the 
defendant association in the Cement Manufacturers case in which the associa- 
tion was exonerated of any unlawful practices. In the intervening period there 
was no material change in the activities carried on, but in Count I of the com- 
plaint the price-fixing charge was made explicit and new evidence was pre- 
sented in support of it. Startling identity of bids and evidence of coercive 
measures taken against noncomplying producers were among the factors setting 
the two cases apart and enabling the Court to sustain the Commission’s finding 
of a combination to fix prices via a multiple basing-point system.’* While the 
Cement Institute case was partly a basing-point price-discrimination case, it was 
also a price-fixing case and the implications for trade associations are clear. 
New evidence may cause the demise of a previously accepted system of statis- 
tical reporting. However, the burden of proving the underlying conspiracy re- 
mains with the prosecution. If, in view of the obvious utility of such statistics 
for restrictive purposes and their scant value to competition, “open competi- 
tion” were to be made presumptively invalid, trade-association sponsors of 
such programs would have to be prepared to prove their innocence. In many 
areas the public would benefit. 


* FTC v. Cement Institute, 333 U.S. 683 (1948). 
7 Thid., at 716. 
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OBSERVATIONS ON LEGAL REASONING 


An Introduction to Legal Reasoning. By Edward H. Levi. Chicago: The Uni- 
versity of Chicago Press, 1949. Pp. 74. $2.00. 


Watter G. Becker* 

This book is concerned with the concrete juristic value judgment as an 
intermediary product of thought on the road to the formation of the imperative 
juridical decision. It deals particularly with those thought products of the kind 
which are obtained in the course of the judge’s activity. They are, although 
not the only, the most prominent example, especially in Anglo-American law. 

When viewed as a process of thought, the application of law appears as a 
syllogism, that is, as one of the principal types of indirect correct reasoning: 
from a plurality of given propositions (the premises, among which one dis- 
tinguishes the major and the minor) the conclusion is derived as the result. In 
formal logic one usually distinguishes four figures of syllogistic thought and, 
within each figure, several moods. Legal reasoning has been called an instance 
of syllogistic reasoning of the first mood of the first figure.* 

The drawing of the conclusion is not difficult in legal reasoning; the real 
difficulty consists in the finding of the premises. In German law, which appears 
essentially as a body of statutory norms, the major premise can usually be 
found quite easily, although difficulties may be encountered when a plurality 
of “special” norms is to be transformed into a “general” norm’ or when the 
norm is to be distilled out of a case where it is interwoven with the facts, that 
is, where the major premise must be separated from the minor.‘ The principal 
problem in Germany is however that of finding the minor premise, of first 
visualizing “the facts,” that is, a concrete life situation; and, second, ascertain- 
ing that these facts have actually occurred. Not a part of the conclusion but of 
the finding of one of the premises, viz. of the minor premise, is the so-called 


* Professor of Law, University of Mayence, Germany; translation by Max Rheinstein. 

* Juristic value judgments occur as intermediary products of thought also on the road to 
the formation of statutory rules by the legislator or in the course of the reasoning applied by 
laymen in the making of legal transactions; cf. Kelsen, General Theory of Law and State 137 
(1945). 

* Ueberweg, System der Logik § 110, at pp. 359, 368 (sth ed. 1882). In the first figure 
the predicate of the conclusion is also the predicate of the major premise, and the subject of 
the conclusion is also the subject of the minor premise. In the first mood of the first figure, the 
major premise, the minor premise and the conclusion are all affirmative and universal. 

3 Cf. Engisch, Logische Studien zur Gesetzesanwendung 6 et seq. (1943). 

4 Ibid., at 14 et seq. 
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subsumption, in which there is established that relation between the major and 
the minor premise which allows the subsequent conclusion. In the subsumption 
a minor premise preliminarily obtained through the visualization of certain 
facts and the ascertainment that they have actually occurred, is turned into 
the definite minor premise by determining that the facts as visualized and ascer- 
tained are such as correspond to the “operative facts” of the norm contained 
in the major premise. In such way it is then determined, for the technical pur- 
poses of “concluding,” that the facts as visualized and ascertained fulfil the re- 
quirements for serving as minor premise. 

A principal means of subsumption is constituted by the so-called middle 
term: 

“First one has to ascertain the two premises; then one has to dissect them 
into their several terms, and then one sets as the middle term that one which 
appears in both premises.”’s 

In syllogistic legal reasoning the middle term appears wherever the minor 
premise cannot be related to the major by a subsumption turning directly to a 
norm expressed in the major term but where, in order to establish this relation, 
the subsumptions must be concerned with an interpretation of the major 
premise. According to Aristotle the middle term and the major, the interpreta- 
tion and the norm, may be connected with one another by an “example,’”® “An 
example, a paradigm, is when it is shown that the major term belongs to the 
middle, and if this demonstration is made by means of something similar to the 
minor.” 

Thus we know what Levi has in mind when he regards reasoning by example 
as the basic type of legal syllogistic reasoning.’ As his prime demonstration Levi 
uses the so-called “inherently dangerous rule’’* which, in a concrete case, pre- 
sents the following four stages of syllogistic reasoning: 

(1) He who acts negligently within the framework of certain relationships is 
regarded as either having committed a tort® or a breach of implied warranty” 
and has to pay damages; 

(2) He who introduces into commerce an inherently dangerous object is 
acting negligently ; 

(3) Australian Knitting Mills," by producing and selling underwear in the 

5 Aristotle, First Analytics, 47a, in fine. 

 Ibid., at 68b, in fine, 69a in initio. 

7 Levi, p. 1. As to the distinction, see Rolfes, Aristoteles’ Lehre vom Schluss (2d ed., 1944) at 
p. 203: “The example is distinguished from the normal syllogism in that the latter concludes 


from the whole to the part, from the general to the particular, while the example applies the 
one case considered to the other.” 


§ Ibid., at 7. 

9 See, for instance, Cadillac v. Johnson, 221 Fed. 801, 803 (C.A. 2d, 1915); cf. Leviat p. 19. 
1° See, for instance, Grant v. Australian Knitting Mills, [1936] A.C. 85. 

*t Thid. 
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production of which there has been used a substance likely to cause dermatitis, 
has introduced into commerce an inherently dangerous object; 

(4) Therefore, Australian Knitting Mills has to pay damages. 

The interpretation of the norm established in the major premise (no. (1)) 
through the concept of “inherently dangerous object” as used in the middle 
proposition (no. (2)) was achieved by the ‘“‘examples’’ contained in the operative 
facts of a series of cases, i.e. concrete judicial norms, which began in 1816 with 
Dixon v. Bell and preliminarily terminates, for Levi’s purposes, with Grant v. 
Australian Knitting Mills.“ According to Levi, in view of the nature of the 
common law as a case-law the judges could not reach their decision in the 
latter case in any way other than that of interpreting precedents. Consequently, 
Levi argues, the syllogism by example is that form of the syllogism which is cut 
to the very measure of the case-law thinking of Anglo-American law."4 In con- 
trast with the general kind of juristic syllogism, this kind requires the reversal of 
the order of the premises. The first step is that of obtaining the minor premise 
by subsuming the case to be decided under a similar case already decided 
(which, in turn, is the middle term within the syllogism with interpreting 
middle term). Only in the second place can we then obtain the major premise 
by extracting the norm of law from the sample case that has been used as 
middle. The conclusion then follows by applying to the case to be decided the 
legal consequences of the rule extracted from the sample case." 

At a first glance it seems to be a stroke of genius that Aristotle’s syllogism 
by example is called by Levi the specific syllogism of case law thinking. The 
term “stroke of genius” would seem to be particularly appropriate because Levi, 
foregoing nearly every reference to the immense literature on logic, bases himself 
immediately upon the Aristotelian fountainhead, which is not too clear in itself. 

It seems indeed as if the common law, whose doctrine does not recognize 
any objective norms outside of those contained in the cases, would need a syllo- 
gistic process in which the legal consequences of a major proposition cannot be 
determined otherwise than by subsuming the facts of the case to be decided 
under the operative facts of the case or cases used as middle terms. However, 
in a more incisive epistemological investigation this apparent peculiarity of case 
law vanishes. Levi himself opposes the view that legal reasoning consists in the 


" 5 Maule & Selwyn 198 (K.B., 1816). 


3 Levi, pp. 7-19; as to these cases see Zeitschrift fuer auslaendisches und internationales 
Privatrecht, vol. 5 (1931), pp. 567 et seq., 615; vol. 7 (1933), P. 337 et seq.; vol. 10 (1936), p. 
805 et seq. In these articles reference is made to the fact that some of these cases have recog- 
nized a so-called direct right of action of the last purchaser against the manufacturer, in spite 
of the lack of privity between them. 


*4 According to the orthodox theory of stare decisis, the norms of the Common Law exist 
exclusively in that fixation which, made by a higher court, is binding upon the inferior ones; 
in this view the norms of the Common Law are of the same character as those laid down in the 
so-called customals, i.e. medieval collections of manorial customs. 


*s Levi, p{r. 
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declarative application of transcendent rules.” Indeed, even when it is regarded 
as the re-production of judgments already existing, the judicial decision is im- 
manent and constitutive creation of law. If that is correct, no difference exists 
at all between the objective statutory norm of German law and the objective 
customary law norms of Anglo-American common law. I am thus doubtful 
whether it is justified to ascribe to case law thinking a form of the syllogism 
different from that which the general doctrines of logic ascribe to legal reasoning 
in general, i.e. that of the syllogism of the first mood of the first figure. In that 
figure, too, a middle term may come into question, viz. in those situations in 
which a necessary interpretation must precede the finding of the norm in the 
major premise so that, by means of that interpretation, that norm may be made 
applicable, first as an object of subsumption of a minor term under the major 
term, second, as the indicator of the legal consequences to be applied in the 
conclusion.*’? Levi cannot be followed, however, when he asserts for that reason 
that the syllogism of the first mood of the first figure turns into the special figure 
of the syllogism by example." 

Specially incisive justification would seem to be required for Levi’s conten- 
tion, contained in chapters 3 and 4 of his book,’® that the syllogistic process 
occurring in the application of statutes** or constitutional provisions” is of the 
special type of syllogism by example. This proposition is simply based upon the 
observation that the application of a legislative text regularly implies its inter- 
pretation or, more precisely, upon the idea of placing interpretation in the 
middle between the legislative text and its application. In this case the proposi- 
tion that in Anglo-American law legal reasoning is of a peculiar kind lacks even 
that appearance of conclusiveness which it has with respect to case law. As a 
matter of fact, Levi’s discussion of the problem does not sound any different from 
other general discussions of statutory interpretation, most of which are of an 
entirely scholastic character. They do not suffice, however, to convince the 
reader that statutory interpretation has of necessity to use the syllogism by 
example. 

It is my impression that Levi has not recognized the difference between in- 
terpretation and subsumption both with regard to the application of statutes 
and constitutions and with respect to that of the common law. With the en- 
thusiasm of a discoverer he finds a peculiar interpretative subsumption allegedly 
occurring in the course of a special syllogistic process in all those cases where an 

*6 “The pretense is that the law is a system of known rules applied by a judge; the pretense 
has long been under attack.” Ibid. 

"1 Ueberweg as cited by Engisch, op. cit. supra note 3, at 16. 

™8 As we have observed in the text above, the problems of how to extract the norm out of 
the reciprocity relation of norm and facts exists not only in the common law, but in any other 
modern law including German law; cf. note 3 supra. 

9 Levi, pp. 19-72. 

* Levi uses as an example the Mann Act. 36 Stat. 825 (1910), 18 U.S.C.A. § 398 (1948). 

* For instance, the Commerce Clause of the Constitution of the United States. Art I, § 8. 
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interpretation with examples precedes the subsumption without thereby chang- 
ing, however, the syllogism of subsumption. 

“In this place interpretation and subsumption touch upon each other. One 
may be tempted even more closely to amalgamate the two processes. One 
might argue, indeed, that interpretation means the discovery of all the situa- 
tions which are covered by the meaning of the statute, while subsumption is 
statutory interpretation with a view to the particular case at hand. The com- 
mentators of the Codes, when interpreting their provisions, to a large extent 
resort to the citation of particular decisions as subsumptions already made. 
However, unless confusion is to result, one has to remember that the reference 
to earlier cases is the logical prius to the subsumption to be made now. This is 
equally true when through ‘subordination,’ entire groups of cases have been 
brought within the operative facts of the statutory provision and thus now serve 
as material for comparison, or when reference is made for purposes of compari- 
son to only one case of prior subsumption, for instance that found in a Supreme 
Court decision. Insofar we thus derive from prior subordination and subsump- 
tions the point of contact for the subsumption to be made now. This latter sub- 
sumption is then the logical posterius to interpretation. But it, too, can of 
course be regarded as a new interpretation and can thus become the logical 
prius to a new, subsequent explanation of the statute. One can thus speak of a 
kind of reciprocal relationship between interpretation and subsumption. How- 
ever, that fact must not make us overlook the differences between subsumption 
and interpretation. Interpretation frequently proceeds without resorting to 
subsumption; it can use the subordination of entire groups of cases which one 
is prone to describe and define by general criteria (for instance by stating that 
‘cruelty is to be taken to have occurred when corporeal integrity has been 
interfered with’).”™ 

The passage just quoted neatly covers the situation which Levi has tried to 
master, and it may be applied to the very instance by which Levi has tried to 
illustrate his syllogism by example, viz. the cases concerned with inherently 
dangerous objects. Our quotation is appropriate to show that Levi is concerned 
not with subsumption or the syllogism but rather with interpretation by ex- 
ample. At least we see that there is carried on in Levi’s syllogism by example 
exactly that which should never be done, viz. the amalgamation of interpreta- 
tion and subsumption or, in other words, “the identification of the result with 
one of its necessary conditions.”’*4 Thus the confusion is great, indeed. Interpre- 


= Engisch, op. cit. supra note 3, at 26 et seq. 


*3 Subsumption is the synthesis, the bringing together in understanding, the act of conclud- 
ing in the syllogism; as to details, see Engisch, op. cit. erat Meo 19, n. 1. Subordination 
means a general logical relation of the inferior concept to the higher. The concept of property 
interest includes the subordinate concepts of estates, security interests, easements, profits, 
etc. The concept of estate, in turn, includes the subordinate concepts of fee simple, fee tail, 
estate for life, estate for years and estate at will. 


* Bierling, 4 Juristische Prinzipienlehre 202, 205 (1911). , 
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tation is the analytical preparation of a statement of operative facts carried on 
for the purpose of determining whether or not a particular fact situation ought 
to be subsumed under it. In that process subsumption itself is to a certain de- 
gree modified. Nothing is changed thereby, however, in the nature of the syl- 
logistic process, if this includes a subsumption which is necessarily preceded by 
an interpretative analysis of the statement of the operative facts as contained 
in the major premise, and nothing justifies what Levi does, viz. elevate to the 
level of a special form of syllogism, a syllogistic reasoning including a subsump- 
tion which is necessarily preceded by an interpretative analysis of the statement 
of operative facts as contained in the major premise. 

As to terminology, it remains to observe that Levi’s use of terms does not 
achieve that precision which is essential in matters of logic. It is strange that 
Levi does not use at all the concept of subsumption, the use of which would 
seem to be particularly called for in the context. It is true that the term “sub- 
sumption” is fairly alien to English legal parlance; however, there is quite cur- 
rent in it the term “denotation,” which achieves by induction exactly that con- 
tact between operative facts and actual facts which we achieve deductively 
through the use of the term “subsumption.” 

In the most crucial place of his book Levi tries to elucidate the nature of the 
minor premise of his syllogism by example, which, of course, must be ascer- 
tained in the first place. He does so by calling it the search for “similarity be- 
tween cases.’ What is meant, however, is similarity between the “actual 
facts” of the case to be decided and the “operative facts’’ of the precedents. In 
Levi’s terminology “‘case” means both actual facts and operative facts. In a 
passage three lines earlier he also speaks of a process of “reasoning from case to 
case.” Obviously that cannot mean anything but the process of relating the facts 
of the case to be decided to the norm of the precedents. Thus in Levi’s terminol- 
ogy “case” means not only “actual facts” and “operative facts” but also 
“norm,” i.e. co-ordination of operative facts and legal consequences. The prob- 
lem is not one which would not have been previously dealt with in Anglo- 
American jurisprudence. In the Essays in Honor of Roscoe Pound, Julius 
Stone defines case as “actual situation,” i.e. as “actual facts.”*’ Besides, for 
the more exact significance of the phenomena “actual facts” and “operative 
facts,” English legal terminology has at its disposal certain qualifiers of the 
noun “fact,” as they appear, for instance, not only in the combinations used 
here (“actual” and “operative” facts) but also in the terms recently used by 
Kelsen,”* viz. “ascertained facts” (i.e. the facts ascertained to have actually 

*s Cf. Holmes, The Common Law 214 (1890), and, on this passage, Becker, Rerum Notitia 
(1950). Juristische Rundschau, n. 11. 

*6 Levi, p. 1. 

27 Interpretations of Modern Legal Philosophy, Essays in Honor of Roscoe Pound 696 et 
seq., 735, N. 21§ (1947). 

** General Theory of Law and State 135 et seq. (1945). 
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occurred in the case at bar) and “established facts” (i.e. facts established by 
law as generally productive of certain legal consequences). In the Roscoe Pound 
volume the problem is discussed by no less than five authors, viz. Cowan, Hall, 
Hocking, Radin and Silving.”? When Levi speaks of the “rule of law inherent 
in the first case,’”’®* he creates a latent ambiguity by leaving it open whether 
he means the entire norm of the precedent, i.e. the statement of both the opera- 
tive facts and their legal consequences, or only the latter. As Austin has estab- 
lished long ago and clearly, the distinction between “primary” and “secondary” 
duties, which means the distinction between operative facts and legal conse- 
quences," the desire for greater clarity might not be improper in this respect, 
too. 

I wish I could agree with Rumpf when he says that legal reasoning “cannot 
be squeezed into the narrow fetters of the Aristotelian syllogism.” However, 
at the end of this rather complicated review I find myself, somewhat to my 
regret, compelled to recognize, as Huber does, that ‘the logical forms are indis- 
pensable in legal reasoning.” This statement is, of course, contrary to the al- 
legations of the realists, who have been said to be “concentrating” on facts with- 
out even suspecting that facts presuppose concepts.*4 It is also contrary to the 
thesis of Levi, who, turning towards the syllogism by example, has modified 
the formulation. The tested concept of the general syllogism will still do. 


CHARNER PERRY* 


In An Introduction to Legal Reasoning Professor Levi presents three fascinat- 
ing and illuminating series of cases, from case, statutory, and constitutional 
law. The judiciously selected and adroitly delineated series furnish rich material 
for consideration by the legal theorist, the social philosopher, and the logician; 
and certainly they provide weighty evidence for significant conclusions. 

Levi, indeed, presents conclusions and interpretations of his own; but with- 
out disparaging his conclusions, one may observe, to borrow a term he himself 
uses, that these conclusions are “mere dictum.”” The cases are here, providing 
valuable data; and what story they tell, and what its moral, may be found in 
the cases themselves both by those who want to check Levi’s interpretations 
and by those who want to turn the evidence to the support of other theses. 
*9 Interpretations, op. cit. supra note 27, at 130 et seq., 132, 323, 335, 579 et seq., 586, 642 
et seq. 

3 Levi, p. 1. 


: 3* Jurisprudence, at 96, 89, 444, 760 et seq., as cited by Kelsen, op. cit. supra note 28, at 
2 et seq. 


3 Rumpf, Der Strafrichter 215 et seq. (1912). 

33 Huber, E., Recht und Rechtsverwirklichung 356, 377 (1925). 
34 Hall, Interpretations, op. cit. supra note 27, at 316. 

* Associate Professor of Philosophy, University of Chicago. 
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On the face of the matter, however, some of Levi’s remarks, together with 
Professor Becker’s review, tempt the reader to stray into an issue which, at 
best, belongs in ‘another jurisdiction, and, at worst, is no issue at all. Thus, 
Levi, referring to Aristotle, suggests that “(t]he basic pattern of legal reasoning is 
reasoning by example”; and Becker, referring also to Aristotle but especially 
to Engisch, Logische Studien sur Gesetzanwendung, asserts that legal reasoning 
proceeds syllogistically, in terms of the first mode of the first figure. 

Since the syllogism, considered in terms of figures and modes, that is, as a pat- 
tern of terms and propositions, is merely a form into which any content may be 
placed, it is possible to maintain that all reasoning runs, when properly formal- 
ized, in syllogisms. Moreover, it is possible to maintain, as, for instance, so 
prominent a logician as J. S. Mill did, that all reasoning runs from particulars 
to particulars. Indeed, it is possible to maintain both of these doctrines at the 
same time. Since both doctrines may be asserted generally and may be defended 
as plausibly by examples from physics as by examples from law, it seems un- 
likely that the assertion of either would carry one very far toward determining 
the specific character of legal reasoning. Both doctrines may be true, and, in- 
deed, when properly qualified and stated, probably are; but whether they are, 
and the sense in which they are, true is a rather abstruse problem in logical 
theory. 

Since it may be the case both that legal reasoning runs in terms of syllogisms 
(this statement being about the form of the reasoning) and that legal reasoning 
proceeds by example or from particular to particular (this statement being di- 
rected to the ground of the reasoning or the logical priority of the various 
premises or propositions involved), it poses no issue at all and offers an invita- 
tion to profitless discussion to ask: “Which is legal reasoning: reasoning in syl- 
logisms or reasoning by example?” 

I do not find it easy to determine just what thesis Becker is maintaining or 
what position he is assuming. He concludes: “I find myself, somewhat to my 
regret, compelled to recognize, as Huber does, that ‘the logical forms are in- 
dispensable in legal reasoning.’ ” On this point, Becker is surely correct; and if 
in moments of enthusiasm or absent-mindedness Levi has been led by his inter- 
est in examples to speak lightly of logical form, then we should remind him that 
lawyers and judges are not exempt from the universal requirement applying to 
all rational beings of thinking reasonably and in accordance with the principles 
of logic. If, however, Becker asserts no more than this, then there seems no 
serious issue. One might suspect that he intends much more, that he intends, 
indeed, to assimilate legal reasoning to the Aristotelian doctrine about the 
scientific and demonstrative syllogism. Though it is perhaps unjust to ascribe 
such a position to Becker, examination of it may serve as a way of opening up 
the issues and seems appropriate in view of the fact that both Levi and Becker 
mention Aristotle and seem disposed to formulate their doctrines in Aristotelian 
terminology. 
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It is clear, first, that in the Aristotelian doctrine, the characterization of 
scientific knowledge and demonstration involves much more than the reference 
to the forms of the syllogism. The syllogism is used in dialectical reasoning and | 
in rhetorical argument as well as in demonstration. In order to distinguish 
demonstration it is necessary to examine the premises, to see whether they are 
axioms or definitions or first principles or the opinions of authorities, and to 
examine the terms, to see whether they refer to essences or properties or acci- 
dents. “Scientific knowledge and its object differ from opinion and the object 
of opinion in that scientific knowledge is commensurately universal and pro- 
ceeds by necessary connections, and that which is necessary cannot be other- 
wise. So though there are things which are true and real and yet can be other- 
wise, scientific knowledge clearly does not concern them.”* In order, then, to 
develop an account of legal reasoning as demonstration, an account which would 
apply to legal reasoning the Aristotelian characterization of scientific knowl- 
edge, one would have to examine the matter of the law and find basic truths, 
necessary connections, and essential attributes. 

Though some such treatment of law has been attempted in late versions of 
the Aristotelian tradition, any such procedure is certainly emphatically re- 
jected by Aristotle himself. Legal reasoning deals, presumably, with actions; 
and Aristotle sharply distinguishes reasoning about actions from science and 
from theoretical knowledge. “(Now no one deliberates about things that are in- 
variable, nor about things that it is impossible for him to do. Therefore, since 
scientific knowledge involves demonstration, but there is no scientific knowledge 
of things whose first principles are variable (for all such things might actually 
be otherwise), and since it is impossible to deliberate about things that are of 
necessity, practical wisdom cannot be scientific knowledge.”* ‘Practical wis- 
dom on the other hand is concerned with things human and things about which 
it is possible to deliberate; for we say this is above all the work of the man of 
practical wisdom, to deliberate well, but no one deliberates about things in- 
variable, nor about things which have not an end, and that a good that can be 
brought about by action. The man who is without qualification good at de- 
liberating is the man who is capable of aiming in accordance with calculation 
at the best for man of things attainable by action. Nor is practical wisdom con- 
cerned with universals only—it must also recognize the particulars; for it is 
practical, and practice is concerned with particulars.”? 

The only extensive discussion of legal reasoning which Aristotle provides is 
in the Rhetoric. For dealing with matters of opinion, as distinguished from mat- 
ters susceptible of scientific knowledge or demonstration, there would seem to 
be two arts, dialectic and rhetoric. Dialectic is the art of discussing matters 
which, in a loose sense, may be called theoretical. Rhetoric, which is defined by 

* Posterior Analytics, Bk. I, c. 33. 

* Nicomachean Ethics, Bk. VI, c. 4, 11408. 

3 Nicomachean Ethics, Bk. VI, c. 7, r141b. 
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Aristotle as “the faculty of observing in any given case the available means of 
persuasion,” seems to deal with the processes by which political and legal 
decisions are reached. “The duty of rhetoric is to deal with such matters as we 
deliberate upon without arts or systems to guide us, in the hearing of persons 
who cannot take in at a glance a complicated argument, or follow a long chain 
of reasoning. The subjects of our deliberation are such as seem to present us 
with alternative possibilities: about things that could not have been, and can- 
not now or in the future be, other than they are, nobody who takes them to be 
of this nature wastes his time in deliberation.” 

It would be a mistake to suppose that in Aristotle’s view rhetoric is concerned 
merely to give advice to people as to how they may win their cases. On the con- 
trary, ‘the arousing of prejudice, pity, anger, and such has nothing to do with 
the essential facts, but is merely a personal appeal to the man who is judging 
the case. Consequently, if the rules for trials which are now laid down in some 
states—especially in well-governed states—were applied everywhere, such 
people would have nothing to say. . . . Rhetoric is useful (1) because things that 
are true and things that are just have a natural tendency to prevail over their 
opposites,” and because “we must be able to employ persuasion, just as strict 
reasoning can be employed, on opposite sides of a question, not in order that 
we may in practice employ it in both ways (for we must not make people believe 
what is wrong), but in order that we may see clearly what the facts are, and 
that, if another man argues unfairly, we on our part may be able to confute 
him.”5 It would seem fair to say that it is Aristotle’s view that in matters of 
action, where there may be difference of opinion as well as conflict of interest, 
the proper process for determining solutions is argument and discussion, the 
effective procedures for which are treated in rhetoric. 

As to the kind of arguments which achieve proof or apparent proof, Aristotle 
is explicit. “(Jjust as in dialectic there is induction on the one hand and syl- 
logism or apparent syllogism on the other, so it is in rhetoric. The example is an 
induction, the Enthymeme is a syllogism, and the apparent Enthymeme is an 
apparent syllogism. ... Every one who effects persuasion through proof does in 
fact use either Enthymemes or examples there is no other way. ... When we 
base the proof of a proposition on a number of similar cases, this is induction 
in dialectic, example in rhetoric; when it is shown that, certain propositions 
being true, a further and quite distinct proposition must also be true in conse- 
quence, whether invariably or usually, this is called syllogism in dialectic, 
Enthymeme in rhetoric.” 

Such statement about the manner of argument does not, however, give in- 
formation about the character or content of legal arguments, or the materials 
from which the examples and enthymemes are constructed. Since the aim of legal 


4 Rhetoric, Bk. I, c. 2, 13574. 
5 Rhetoric, Bk. I, c. 1. 6 Rhetoric, Bk. I, c. 2, 1356b. 
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reasoning is to arrive at a judgment that an action is just or unjust, such reason- 
ing involves reference to laws; but there are particular laws and universal law, 
and particular law may be written or unwritten. “Particular law is that which 
each community lays down and applies to its own members: this is partly written 
and partly unwritten. Universal law is the law of nature. For there really is, as 
every one to some extent divines, a natural justice and injustice that is binding 
on all men, even on those who have no association or covenant with each 
other.””? Two related facts are particularly important for understanding the 
character of legal reasoning, the fact that there is conflict or diserepancy among 
the different kinds of law and the fact that all the kinds of law are to some ex- 
tent indefinite, indeterminate and changeable. The first fact comes out in 
Aristotle’s discussion of equity. “What creates the problem is that the equitable 
is just, but not the legally just but a correction of legal justice. The reason is that 
all law is universal but about some things it is not possible to make a universal 
statement which shall be correct. In those cases, then, in which it is necessary 
to speak universally, but not possible to do so correctly, the law takes the usual 
case, though it is not ignorant of the possibility of error. And it is none the less 
correct; for the error is not in the law nor in the legislator but in the nature of 
the thing, since the matter of practical affairs is of this kind from the start.’”* 
The kind of problem involved is also indicated in the Rhetoric: ‘“‘The second kind 
makes up for the defects of a community’s written code of law. This is what we 
call equity; people regard it as just; it is, in fact, the sort of justice which goes 
beyond the written law. Its existence partly is and partly is not intended by the 
legislators; not intended, where they have noticed no defect in the law; in- 
tended, where they find themselves unable to define things exactly, and are 
obliged to legislate as if that held good always which in fact only holds good 
usually; or where it is not easy to be complete owing to the endless possible cases 
presented.”® 

Further light on how the conflict of laws affects legal reasoning is found in 
Aristotle’s suggestions as to how one may argue on either side of a case. If the 
written law is not favorable to our case, we may argue that “justice is like silver, 
and must be assayed by the judges, if the genuine is to be distinguished from 
the counterfeit,” or “perhaps that the law in question contradicts some other 
highly-esteemed law, or even contradicts itself. Thus, it may be that one law 
will enact that all contracts must be held binding, while another forbids us ever 
to make illegal contracts. Or if a law is ambiguous, we shall turn it about and 
consider which construction best fits the interests of justice or utility, and then 
follow that way of looking at it.” If, on the other hand, the written law sup- 
ports our case, we can argue that “not to use the laws is as bad as to have no 
laws at all. Or that, as in the other arts, it does not pay to try to be cleverer than 
the doctor: for less harm comes from the doctor’s mistakes than from the grow- 
ing habit of disobeying authority.””* 

7 Rhetoric, Bk. I, c. 12, 1375b. * Rhetoric, Bk. I, c. 13, 13748. 

* Nicomachean Ethics, Bk. V, c. 10, 1137b. *° Rhetoric, Bk. I, c. 15, 1375b. 
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The above statements also indicate why the law, at least, the written law, is 
to some extent indeterminate, indefinite and changeable. That this point holds 
in regard to the unwritten law of a community is probably obvious. With regard 
to natural law, Aristotle is explicit. “[W]ith the gods it is perhaps not true at 
all, while with us there is something that is just even by nature, yet all of it is 
changeable; but still some is by nature, some not by nature. It is evident which 
sort of things, among things capable of being otherwise, is by nature; and which 
is not but is legal and conventional, assuming that both are equally changeable. 
And in all other things the same distinction will apply; by nature the right hand 
is stronger, yet it is possible that all men should come to be ambidextrous.” 

The discussions in the Rhetoric apply directly to the reasoning of the oppos- 
ing advocates. How do the judges reason? If we put everything together, it 
seems clear that the judges reason in the same way. When laws conflict and are 
indeterminate and changeable, when reasonable men can construct opposing 
arguments, the judges attempt to abstract from their prejudices and the inter- 
ests of the parties and to strike a fair balance among the opposed considerations; 
and they do this by “dint of a certain skill and experience rather than of 
thought. . . . Now laws are as it were the ‘works’ of the political art; how then 
can one learn from them to be a legislator or to judge which are best? Even 
medical men do not seem to be made by a study of text-books. Yet people try, 
at any rate, to state not only the treatments, but also how particular classes of 
people can be cured and should be treated—distinguishing the various habits of 
body ; but while this seems useful to experienced people, to the inexperienced it is 
valueless. Surely, then, while collections of laws, and of constitutions also, may 
be serviceable to those who can study them and judge what is good or bad and 
what enactments suit what circumstances, those who go through such collec- 
tions without a practised faculty will not have right judgment (unless it be as 
a spontaneous gift of nature), though they may perhaps become more intelli- 
gent in such matters,’”’” 

If, now, we look at Levi’s analysis in relation to Aristotle’s doctrine, it would 
seem that Levi comes out with very much the Aristotelian position, which is 
not necessarily to his discredit. Aristotle, of course, wrote long ago, without the 
benefit of modern erudition, and he may be wrong. His doctrine may, neverthe- 
less, be useful in determining the possible types of theory about the nature of 
legal reasoning. 

It would seem that there are three major possibilities. One would result from 
denying Aristotle’s distinction between science and practical reason. Such a 
position would analogize legal reasoning to science or to demonstrative reason- 
ing. It would need to establish first principles or basic truths in regard to action; 
or if these were supposedly supplied by statute law, it would have to ignore 
natural law and would also have to provide univocal terms for specifying actions 
and show that despite changing circumstances and shifts in ends and in the 

™ Nicomachean Ethics, Bk. V, c. 6, 1134b. 

 Nicomachean Ethics, Bk. X, c. 9, 1181b. 
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organization of society the subsumption of particulars under general laws can 
proceed by simple deduction. 

The opposed possibility would deny Aristotle’s contention that argument 
and discussion in matters of practice tend toward the right and the just. Accord- 
ing to this view, there would be no reason in law. Individuals might use reason 
to discover means of furthering their interests by influencing the legal or judicial 
processes or by predicting their outcome; but the law and the legal processes 
would be merely the resultant of conflicting interests and forces. 

The third position, which Aristotle stated and which Levi illustrates so ef- 
fectively, is in a way a mean between the other two. It has been stated in 
various ways by other men. I suppose that the view of Stammler, and its version 
in this country by Roscoe Pound, according to which law is thought of as 
natural law with a changing content, is a variation on the same theme. 

It is not clear to me that Becker takes the first position. If he does, he does 
not seem to be aware of just what commitments he is making. Levi, as I have 
indicated, clearly takes the Aristotelian position, no doubt making for himself 
an independent rediscovery of the kind of doctrine which Aristotle had, de- 
veloping it in an illuminating way in relation to modern problems. To say that 
he is rediscovering Aristotle is no disparagement of his originality, because the 
fact seems to be that no one understands Aristotle until he has himself labori- 
ously thought through the problems with which Aristotle dealt. We seem able 
to find in Aristotle and other great thinkers only what we have independently 
discovered for ourselves. 

As to what is reasonable and true, there is no doubt in my mind that reason 
in the law is something like Aristotle and Levi portray it. There are many re- 
finements to be made and many difficult questions to be answered precisely, 
but the objections to the other two positions are so overwhelming that it is 
necessary to reject them. 

Reasoning in the law, then, uses syllogisms and examples; but what is im- 
portant is that it is a moving equilibrium between justice and convention, 
maintained by argument and discussion, and reflecting shifts in interests, in pur- 
poses, and in the circumstances of society—an equilibrium which in a well- 
ordered society tends toward what is reasonable and just but which cannot be 
exactly specified by demonstration or by scientific reasoning. 


Max RHEINSTEIN* 


In his review of Levi’s book, Becker is interested in two problems, viz., first, 
whether Levi's analysis of legal reasoning is correct from the point of view of 
logic in general and, second, whether, although it may be correct as to common- 
law thinking, it also fits modern continental law. Perry’s review of both Levi 
and Becker seems to proceed upon the assumption that legal reasoning is by 

* Max Pam Professor of Comparative Law, University of Chicago Law School. 
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and large the same everywhere and at all times. In Aristotle’s Greece it was 
undoubtedly true that legal reasoning both of the advocate and the judge was 
primarily an application of practical rather than scientific reason. But can this 
be said of reasoning in modern, and especially modern continental, systems of 
law? Do we perhaps have to say that in different systems legal reasoning pro- 
ceeds along different lines none of which can, of course, dispense with logic, cer- 
tain unguarded and probably now regretted statements by yesterday’s realists 
notwithstanding. 

As to this problem we can find suggestive ideas in the typology of methods of 
legal thought which Max Weber undertook to establish in the Sociology of Law 
part of his Wirtschaft und Gesellschaft. 

As one possible criterion by which legal systems may be classified Weber 
uses those characteristics of law which vary in accordance with the differences 
between the types of honoratiores, i.e. the men which exert the decisive influence 
in shaping a system of law. If they are, for instance, priests or expounders of a 
sacred doctrine, the law will primarily strive at actualizing that doctrine’s 
ethical tenets. It will be guided by considerations of what Weber calls substan- 
tive ethics. Simultaneously, it will contain, in the words of Roscoe Pound, more 
principles than rules; the conceptual formulations will be vague and elastic. If 
a law is primarily shaped by judges, it will be concrete, casuistic, near to life; 
it may develop principles, but to a lesser extent than a sacred law, and it will 
either refrain from formulating clearly formulated rules or will tend to use rules 
which use formalistic rather than substantive concepts. If a law is dominated 
by scholars, as continental law was from the 13th century to the age of the mod- 
ern codifications, it will tend toward systematization and clarity in the formula- 
tion of both principles and rules. It will tend to use clearly defined concepts, but 
it is also likely to be theoretical and to lose touch with ethical convictions of the 
people and the exigencies of practical life. Again different will be a law which is 
dominated by bureaucratic administrators, who will strive for legislative fixa- 
tion and unification, may tend toward paternalism, but also toward consistency 
of substantive ethics or of raison d’état. 

Such a typology also indicates that different modes of reasoning predominate 
in different types of legal systems. In a judge-~made law, such as the common 
law, reasoning by example appears, so to speak, to be natural. Reasoning from 
case to case is reasoning by example. Common-law judges have been notoriously 
weary of formulating rules of law. “Let us decide the concrete case on its 
peculiar merits.” Such statements cannot be taken literally lest the common 
law be regarded as a collection of arbitrary judicial pronouncements, which, of 
course, it is not. The case stands for the law, i.e. an underlying principle or rule, 
even where that principle or rule remains unarticulated. By reasoning from case 
to case the judge tries to apply to the new case the principle or rule upon which 
he thinks, or often “feels,” that the old one or ones were decided. Here we have 
the logic of the system. An attempt is made consistently, i.e. logically, to 
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apply to the new situation, the policies which are found or felt to underlie the 
precedents and the total legal and social order. But the way in which, in the 
manner of the classical common law, this policy, i.e. the rule, is found is through 
reasoning by example. When found or felt in that way, the new case is sub- 
sumed under it in the way of the syllogism; but the terms of the syllogism are not 
necessarily formulated and the subsumption is made more by way of short 
circuit than by formulation and articulation of every step involved. 

In modern continental law the terms of the syllogism are more meticulously 
formulated. The rules, rather than influencing without any, or with only vague- 
ly and always tentatively regarded formulations, are articulated in statutory 
commands or scholarly elaborations and by training the lawyers have become 
accustomed to reveal as clearly as possible every step of their reasoning. 

There is thus a difference, but it is not that in one system judges would be 
guided by logic and in the other by experience. Now, both logic and experience, 
or better, experience seized upon by logic, determine legal reasoning in both 
systems, simply because it is reasoning, and reasoning cannot be otherwise than 
by logic. But where the systems differ is the way in which the steps of reasoning 
are articulated; and as they are less articulated in the common law, that system 
presents an example of reasoning by example, i.e. a reasoning in which the 
major premise of the syllogism is not always formulated, not always revealed, 
and not always made fully conscious even to the reasoner himself. 

There also exists another difference, which we can exemplify by the three 
legal systems which have been referred to by Levi, Perry, and Becker; that of 
Aristotle’s Greece, that of the common law and that of modern continental law. 
In all three the judge is not only a law finder but also a law maker. But he is least 
so in modern continental law, most in ancient Greek law, and to an intermedi- 
ate but considerable degree in the common law countries. The difference is con- 
nected with differences in the state and extent of legislation. In ancient Greece 
laws were few, especially in the field of private law; in modern continental coun- 
tries no law at all exists, at least in theory, outside of statute. With us legislation 
is extensive but anything but complete. The less legislation there is, the more 
the judge has to be a law maker. Of course, nowhere is he supposed to be arbi- 
trary. Even the khadi or the judge of ancient Greece was expected to express 
in his doom the value judgments of his community. But these value judgments 
were not articulated. They lived in the “Volksgeist” and the judge’s task was 
either to find the happy expression of the principle or, at least, to decide the case 
in accordance with the “sound feeling of the people.” In that respect, he was a 
law finder, but simultaneously a law maker. And he was to be a law maker even 
more in those situations in which no clearly felt popular convictions were in 
existence. But even there it was his art to find that decision of which the people 
would approve. We have intentionally chosen this word “art,” because, indeed, 
in such a world the decisional activity is primarily an exercise of practical 
reason; but still, even there, remains that element of scientific reason by which 
alone it can be ascertained whether or not the decision conforms with the prin- 





BOOK REVIEWS 409 


ciple which is vaguely felt by the community. But the process is more one of _ 
divining than of articulate reasoning and so again akin to the practical art. 

In modern continental countries the judge is expected primarily to rely upon 
scientific reason. All the rules are, or at least are supposed to be, formulated 
in the statute or the authoritative scholarly text, and in his publicly pronounced 
opinion the judge is supposed to have his decision appear as a logical conclusion 
inevitably following from the subsumption of the case under the rule. We know, 
of course, that the officially pronounced syllogism does not always represent 
the true motivation of the decision, especially in the novel case which cannot 
be subsumed under the old rule without distortion. In recent decades, the pre- 
text has not infrequently been abandoned and the true grounds of the decision 
are stated with frankness. But even then the decision has not been found with- 
out logic or syllogism. The judge creates the major premise under which he sub- 
sumes the case, but in creating it he applies other syllogisms, deriving from other 
existing rules the principles or rules of a higher order from which he derives the 
rule of the new case. His office binds him to apply this process, simply because 
the community will not tolerate judicial arbitrariness. It expects its judges to 
implement, if necessary through the creation of new rules, those policies by 
which it wishes conflicts of social interests to be resolved. To find the right rule of 
this kind is an art, an exercise of practical reason, but, again, the policies of the 
community can neither be ascertained nor applied without also applying sci- 
entific reason. 


Character Assassination. By Jerome Davis; Introduction by Robert M. Hutch- 
ins. New York: Philosophical Library, 1950. Pp. xix, 259. $3.00. 

This book is an eloquent statement against all the prejudices disliked by the 
author—he does not discuss prejudices to be found among members of groups 
with which he is by and large in sympathy. Like all good men, he regrets that 
deliberate defamation of character is so frequently used against individuals 
and groups as a political weapon. They are called names not so much because 
one dislikes them, as because one tries in this way to advance one’s own goals 
or to intimidate others from pursuing their goals. The author shows how preju 
dice and persecution of minorities has always been with us: true though dis- 
comforting. In this country it began with the persecution of the Quakers and 
the sad story continues to show that even the most venerated figures of the Re- 
public, from Washington to Lincoln and Roosevelt, did not escape unjustified 
smearing by their opponents. The bulk of the book is devoted to stating and 
elaborating the calumnies made use of by those who think they can best reach 
their goals by attacking Jews, Negroes, labor unions, and progressive groups or 
individuals in general. 

The values of the author coincide, by and large, with those of this reviewer: 
hence, the favorable impression he received, which other readers will share if 
they hold this particular set of values and political opinions. Mr. Davis himself 
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was a victim of character assassination when he was being considered for an 
important position with the National Youth Administration. It might be asking 
too much of an author who has been subject to such attacks to give an equally 
fair account of the character assassination which is used by so-called liberal 
groups against their political opponents. After all, labeling persons or groups as 
being “fascist” without objectively investigating the merits and demerits of 
their position is as much character assassination as are some of the cases 
abundantly discussed in this book. If we are serious about doing away with 
defamation in our public life, it will not do to see only the beam in the eyes of 
reactionary groups distorting their views, we will also have to recognize the 
influence of the mote in the eyes of liberals. 

While the book contains many new examples of what the author calls charac- 
ter assassination, and reviews a great number of those that are well known, it 
is unfortunately deficient in analysing the reasons for so widespread a social 
phenomenon. Nor does it suggest any workable remedies that have not pre- 
viously been advocated widely, though without much success. 

Thus it is a book strong in moral fervor in stating the case against persecu- 
tion. In this it is similar to the universal caution against sin, but like so much of 
the cautioning it fails to tell us why people like to sin in the first place, or what 
they can do to cut down on their sinning. 

In the few introductory pages by Robert Maynard Hutchins, more is said 
of importance about the issue of character assassination and its remedies than 
will be found in the book. The author shows us that his opponents hold ideas 
he disapproves of and asks us to fight against them. In his introduction Hutch- 
ins says, “The way to fight ideas is to show that you have better ideas.” Un- 
fortunately this advice was not used in the book. Instead of devoting his pages 
to stating and elaborating his “better ideas,” the author uses most of its space 
to nailing down bad ideas. This would not have been necessary, had he de- 
veloped the “better ideas” and fought on that level with as much devotion as 
he fought against bad ideas. But if we were fortunate in having better ideas that 
were really workable, we would no longer have to worry about the influence of 
bad ideas: they would fall by their own demerits. 

Bruno BETTELHEIM* 


Introduction to Commercial Law. By Robert Braucher and Charles Corker. 

Brooklyn: The Foundation Press, 1950. Pp. xxi, 308. $5.00. 

Uniform Commercial Laws. By Frederick K. Beutel. Indianapolis: Bobbs- 

Merrill Co., 1950. Pp. xviii, 881. $8.50. 

Commercial law has been in a period of gestation since the war. The old 
courses on Sales and Negotiable Instruments, which seemed destined to go 
their separate ways into permanent bachelorhood, have been brought together 

* Associate Professor of Educational Psychology, University of Chicago. 





BOOK REVIEWS 411 


at many schools as one course. Though this had some earmarks of a shot-gun 
marriage, there was at least a hope that, by putting the materials of both 
courses into one hopper, so to speak, something useful might come of it. Per- 
haps a clearer picture could be given of the transactions common to each course, 
with the incidental result of saving some student time. 

At all events among the first progeny of the marriage are these two books: 
one a full-blown casebook under the expansive title, Uniform Commercial Laws; 
the other, a small volume of statutes, forms and commentary entitled an Jniro- 
duction to Commercial Law. It may be said at once that, if the marriage is to 
be judged by these two siblings only, it has not been a great success. Of course, 
the evidence is not sufficient to suggest a divorce; it is merely equivocal. 

Looking first at the Jntroduction it seeks to do two things, in addition to over- 
whelming the reader with fifty pages or more of cold commercial statutes. First, 
it seeks to acquaint the student with the checks, drafts, bills of lading, insurance 
contracts and other commercial instruments in current business use. Some forty 
odd carefully chosen forms are printed. Second, a running account of the way 
these forms are used is given, with something of the legal framework into 
which they fit. The whole thing can be read, except for some of the fine print 
which typically cannot be read at all, in two or three hours. 

There can be no question that these forms, and even much of the text, are 
useful things for any student to have. It fills a long standing, though somewhat 
exaggerated, need. I must say, though, that the commentary at times impresses 
me as being unduly puerile. For example, when introducing the bill of lading 
the authors say: “These things may be new to you. Do not be alarmed [little 
darlings} if you do not fully understand them; we shall study them again.” I 
assume this annoys the student as much as it does me. And then after discussing 
negotiability: “If you do not remember any of these things, you have not read 
this chapter well enough. At the very least, please remember that a holder in 
due course takes free of (1) claims of ownership, (2) some defenses of the 
issuer.” All of which prompts the thought that perhaps there is no place for an 
“introduction” anyway, in law study. Better to feed introductory material and 
raw meat all at one time, and let those who can not take it go into some other 
calling. 

Now as to Beutel’s casebook, which he says is designed “to implement the 
rapidly developing courses in commercial law which unify the subjects formerly 
taught as Sales and Bills and Notes.” Actually it is primarily a course on negoti- 
able instruments. A gesture is made at pages 14 to 46 to present “‘The Nature 
of a Sale.” Obviously this is wholly inadequate to give any notion of the legal 
machinery required in the distribution of goods. Then, following a short section 
on negotiability and assignabilty, the student is confronted with 247 pages of 
cases and questions on the formal requisites of commercial paper. There is prob- 
ably no more deadly study in the commercial field than that of formal requisites, 
taken up one after the other as they may happen to have been put together ina 





412 THE UNIVERSITY OF CHICAGO LAW REVIEW 


statute for the convenience of the draftsman. This sort of thing will not give 
the students much conception of the place of financial machinery in our econ- 
omy. The book ends with chapters on liability of parties, discharge, bona fide 
purchasers and so on, topics usual to the bills and notes course. 

But Beutel’s arrangement is at least logical, if you grant his major premise. 
It is his view, if I do not misread him, that the courts should approach any uni- 
form commercial statute with only the legislative text (and perhaps the drafts- 
man’s notes) before them. Prior cases are irrelevant. It is an exercise in pure 
mathematics, guided by a proper use of “conflicting statutory techniques of 
interpretation,” to come up with the right answer. Hence, an abstract study 
in “formal requisites” makes an ideal testing ground for him. Needless to say I 
cannot conceive of construing a commercial statute intelligently without first 
looking at the legal and business history which went before it, and without 
which it may often have little meaning. When Beutel leaves out all of this as he 
purports to do, he deals with dry bones. Only in the latter part of the book, 
where the transfer of shipping documents is compared with that of drafts, notes 
and so on, does the study take on interest. 

The writers of the Jntroduction cautioned their readers: “through all this you 
should retain a sneaking suspicion that negotiability is not terribly important, 
except to law teachers.” Perhaps they are right. In any case I have long had a 
“nonsneaking suspicion” that the basic trouble with the commercial law ma- 
terials lies not so much with Negotiable Instruments as with Sales. While the 


search for the person having “the property in the goods” can be made quite 
mystifying, not to say exciting, it is scarcely worth the great amount of time 
and ingenuity which have been expended on it. Better to abandon the present 
arrangement of sales materials according to concept, and go directly to a study 
of sales transactions. It is a fair guess that there will emerge in such case, not a 
marriage of sales and negotiable instruments, but a sequence. 


Roscoe STEFFEN* 


Courtroom. By Quentin Reynolds. New York: Farrar, Straus & Co., 1950. Pp. 

xiv, 419. $3.75. 

In four hundred and nineteen closely packed, clear and extremely well writ- 
ten pages, Quentin Reynolds has attained a high pinnacle as a biographer. This 
life of Samuel S. Leibowitz has so much to commend it, that I hardly know 
where to begin. Mr. Reynolds has given us a dazzling narrative of a thrilling 
professional carrer. It tells in detail some twelve or more of the great cases which 
Judge Leibowitz handled when he was appearing for the defense. It depicts a 
lawyer deeply concerned with the cause of justice, yet well aware how difficult 
it is to obtain a verdict of acquittal in the face of public clamor. 

* John P. Wilson Professor of Law, University of Chicago Law School. 
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Mr. Reynolds is evidently a student of the great career of the greatest of all 
advocates, Thomas Erskine, and without laboring the point, he establishes the 
analogy between the Brooklyn lawyer and the man who saved justice for Eng- 
land in the latter part of the eighteenth century. We have no peers in this coun- 
try, nor lord chancellors, but Samuel Leibowitz, at the age of forty-seven, after 
a lifetime in the safeguarding of the basic rights of man, was elevated to the 
Kings County Court bench, where he now presides. Mr. Reynolds says, 

Today he is moored in the comfortable harbor of the judicial robe, but only a few years 
ago he was acknowledged to be the nation’s leading criminal lawyer, an advocate in 
the tradition of Thomas Erskine. 

In “Courtroom” we have not only the record of interesting and important 
trials, but the basic philosophy of a man who believed in justice and was willing 
and knew how to fight for it—a real presentation of the philosophy that under- 
lies our way of life, a philosophy which declares that every indicted man is 
presumed to be innocent and that he shall not suffer the penalty of a conviction 
unless a jury is satisfied beyond a reasonable doubt as to his guilt. The basic 
theory of our jurisprudence is the concept of a divine law under another name. 
Every good man believes in justice in the abstract, but when a given individual 
is indicted for a heinous crime, abstract theories are often overborne by a pre- 
judgment of the case and a desire, because of a hatred of the crime, to fasten 
guilt upon the man accused; nor is this feeling lessened by the tendency of some 
newspapers to inflame the public in advance of trial. 

“T hear many people calling out ‘Punish the guilty,’ ”’ lawyer Leibowitz 
once said, “but very few are concerned to clear the innocent.” 

A terrible crime is committed. The circumstances point to one man as the 
perpetrator. “Punish him!” cries the unthinking crowd. “Hang him!” yell the 
lynchers, but the law says that he shall not be condemned until after he has had 
a fair trial and his guilt has been established to the satisfaction of twelve jurors 
who retain no reasonable doubt as to his guilt. 

The man indicted stands alone—alone save for the courage and the skill of 
a determined advocate, and no one who has ever defended a criminal case has 
failed to realize that every man’s hand is turned against him and that he too 
stands alone. The position, then, of the defender is a lonely one. Only a good 
conscience, an honest belief in the rectitude of his course and a valiant courage 
may see him through. 

How much courage the lawyer for the defense of an unpopular case must 
have is dramatically revealed in Mr. Reynolds’ throbbing narrative of the 
Scottsboro boys. For a New York lawyer to go down into the deep South and 
defend these Negroes in an atmosphere of lynch law required intestinal fortitude 
of a high order, and Mr. Leibowitz displayed it. In this case, a great lawyer not 
only won justice for men indubitably innocent, but struck a blow at ignorant 
intolerance. No one can read this chapter and come away without a vast ad- 
miration for the hero of Mr. Reynolds’ book. 
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Next to this case, the one that interested me most was the murder at Beek- 
man Tower. Before the trial of Laura Parr began, the newspapers had tried her 
and found her guilty of killing her lover. Her defense was novel, ingenious, 
totally convincing and completely ethical. I defy any fair minded reader to 
think otherwise, or to study the way in which Leibowitz succeeded finally in 
clearing her, without a profound admiration for this great lawyer. 

“Dooley Was a Cop” is the title of another chapter which runs the whole 
gamut of human emotion. Dooley had shot and killed a man, and who can read 
his story without saying to himself, “There but for the grace of God go I’’? 

Judge Leibowitz did not believe that there is such a thing as a criminal type. 
“‘As far as I know,” Leibowitz once said to the students of New York Univer- 
sity Law School, “I never met or defended a man who was born a criminal. 
I don’t believe there is such a thing as a ‘born’ criminal.” 

Upon this theory he patterned his professional career. He understood human 
beings, their weaknesses, their temptations and their fallibility. This under- 
standing gave him that broad and profound sympathy without which no lawyer 
would be worth anything in court. 

All men believe in justice for themselves but not all are equally willing that it 
should be accorded others. There is a place and a need in our society for great 
advocates such as Samuel Leibowitz, but they are, I fear, a disappearing race. 
“Tell me,”’ he was asked by the author of this book, “how does the present-day 
criminal lawyer compare with the lawyer of yesterday?” Leibowitz answered: 
Without even considering the great masters of the criminal bar of the nineteenth cen- 
tury, I am sorry to see the modern defense lawyers of eminence like the Darrows, Steu- 
ers and Littletons rapidly disappearing from the criminal courtrooms of America, with 
few to take their places. 


The reason that he assigned for this, he thus expressed: 


[Flirst, there is much more money to be made in almost any other branch of the law. 
Second, the criminal law is undoubtedly the most back-breaking branch of the profes- 
sion and demands trial court talent of the first order. Third, the young lawyer is dis- 
couraged from entering this field of the law. 


When he was further asked as to whether he thought the law student should 
be encouraged to enter criminal practice, he said: 


I do indeed! And the law schools could certainly do a better job in training students 
for life in the courtroom. Remember that a trial, especially in a criminal court, is more 
of a fact suit than a law suit. The troublesome problem confronting the court and jury 
is not so much what the law is, as what happened. “Did he steal?” “Did he assault?” 
“Did he commit arson?” “Did he kill, and under what circumstances?” 

The law schools make no attempt whatever to teach the student how to garner the 
necessary facts in the preparation of a case for trial. All that they crowd into the stu- 
dents’ heads are abstract legal principles. 


How true and how unfortunate this is we all know. 
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Read this book. If you are in search of thrills, you will find them; if you are 
a student of courtroom technique, it is here revealed. If you believe in justice 
but would like to learn how difficult it is to obtain it, study here the record of 
one who knew how. If you are interested in human nature, read here of a man 
to whom it was an open book. I congratulate Mr. Reynolds upon a splendid per- 
formance and especially upon his choice of a subject. 


Lioyvp Pavut StryKEer* 


The Right To Organize and Its Limits. By Kurt Braun. Washington, D.C.: The 
Brookings Institution, 1950. Pp. xiii, 331, including Index and Table of Cases 
Cited. $3.00. 


In this volume the author has attempted to present a scholarly, generalized 
comparison of the American and the European concepts of the evolution of the 
right of the working man to organize and the limits to such right. 

The author has drawn upon all fields of available knowledge. References to 
law, both legislative and judicial, economics, politics, and a bit of sociology and 
psychology, appear in the various pages. In the present state of overwhelming 
but uncollated social data, social knowledge concerning labor problems is at the 
same time one of the most unscientific bodies of knowledge and one of the most 
fruitful. This work reflects both of these characteristics. The author is preparing 
a comprehensive study of what he calls the “rights and duties of organized labor 
groups in the United States and selected European countries.” This volume 
represents his work on what he calls the “right to organize” which is only one 
phase of the broad field. The author, while apparently aware of the dangers of 
overgeneralized presentation (p. 32), nevertheless states his goal to be that of 
presenting a descriptive, that is, objective, approach toward “the right to 
organize and its limits.” He states his generalized description without basic 
criticism or valuation (p. 12). 

In order to properly evaluate this work, it is essential to grasp and under- 
stand the author’s analysis. His subject is divided as follows: 

(1) The evolution of the right to organize; (2) an analysis of the nature and 
protection of what the author describes as the “freedom to organize” but which 
he treats the same as “the right to organize”’; (3) a consideration of the nature of 
what the author treats as the necessary concomitant to the right to organize, 
which he divides into two subheadings, (i) the “(Compulsion to Organize”; and 
(ii) the “Right of the Individual to Work,” that is, without association. Under 
each of the foregoing headings there is presented in review the author’s gen- 
eralized observations concerning the United States and selected European 
countries, mainly consisting of the United Kingdom, France and Germany. 


* Member of the New York Bar. 
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The author has doubtless intended to give us broad historical trends as dis- 
tinguished from detailed analyses of shifting union-management-government 
relationships. Generally speaking, he has accomplished this purpose. But the 
“generalized” nature of the author’s work necessarily means that he cannot © 
present or discuss in detail the data which lead to his conclusions concerning 
the trends. Consequently, this volume serves well as an introduction to the sub- 
ject but not as the authority. 

Nevertheless, certain evaluations come to the mind of the reviewer. First, 
the basic analysis of the author may be misleading in its content and its 
simplicity. Dogma involving a difference between the positive right to associa- 
tion and the negative right to refrain from association, the right to work of the 
individual worker free of the association, are rhetorically appealing but his- 
torically unreliable. Lawyers have recognized the errors committed by courts 
through an uncritical acceptance of this and similar dogma. The attractive 
dichotomy adopted by the author is reminiscent of the use of similar simple but 
elusive concepts revealed in many decisions of the United States Supreme Court 
between 1900 and 1935 where, by the use of such general concepts as freedom of 
contract and right to work, bases were found for invalidating such basic labor 
legislation as that relating to hours of work or that outlawing the “yellow dog” 
contract. 

Candor compels recognition of the accuracy of the author’s reference to “the 
negative right of association” or “the negative right to refrain from associa- 
tion” or “the right to work,” for some of these nebulous “rights” were expressly 
formulated in certain language of Section 7 of the Labor-Management Relations 
Act of 1947. But legislative error is on no higher plane than judicial error. 

Here again, the mere legislative statement of a question-begging concept pro- 
vides substantial danger of being led into error. And careful consideration of an- 
other paragraph in Section 7 of the Labor-Management Relations Act of 1947 
raises a question concerning the “trend” conclusion drawn by the author. 
Section 7 did not withdraw or amend in any particular the general provisions 
pertaining to the basic purposes of the National Labor Relations Legislation, 
namely, the restoration or the introduction to equality of bargaining power be- 
tween the employee and employer. The 1947 Congress did not apparently in- 
tend to eliminate that trend or concept. Emphasis by the author upon the intro- 
duction of the right to refrain from joining a union may simply be the selection 
of a datum upon which a conclusion could for the moment be based, but which 
the historical future may teach us was not a true trend at all. 

Some of the specific statements require comment: 

The statement in the preface (p. v) by Prof. Moulton that the basic principles 
used in deciding labor issues are the same in Western Europe’s governments as 
in the United States is not completely in accord with the author’s analysis. The 
author recognizes many important differences between the approach to solution 
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of labor problems in the United States as compared with the selected European 
countries (pp. 9 et seq.; pp. 229 and 272 et seq.). This error is understandable if 
the concept of the right to work dichotomy is considered as the basic principle 
to which the prefatory note has reference. A recognition of this principle as only 
a tool, coupled with the realization that the difference in the trends is not the 
same in the compared countries because social conditions differ, permits us to 
reach a more objective and accurate statement of the results. 

The author suggests (p. 313) that the negative freedom of association doc- 
trine has been generally accepted by management and labor. The reviewer 
believes that insofar as labor is concerned, this statement is not precisely cor- 
rect. Labor recognizes that a problem with regard to “compulsory unionism” 
exists, but claims that social conditions require the rejection of such doctrine. 

The author apparently believes (p. 319 and elsewhere) that the provisions 
of the United States National Labor Relations Act, providing in substance for 
creation of bargaining units by decision of a government administrative body, is 
an important factor in causing different thinking by American trade unions. 
But factually speaking, since designated bargaining units are in practically all 
cases represented by unions, the fact that there is a preliminary administrative 
step required in the representation by a union is of no great significance insofar 
as the essential problem of organization is concerned. 

The author states (p. 248) that the right to work either in employment or in- 
dependently is incident to freedom of an individual by rights guaranteed by 
the 14th Amendment, and he cites Barbier v. Connolly, 113 U.S. 27 (1884), 
and Vick Wo v. Hopkins, 118 U.S. 356 (1885). The reviewer believes that it has 
been pretty well established that decisions of the United States Supreme Court 
subsequent to 1935 have either greatly modified or substantially rejected the 
analyses and conclusions of these two decisions of an era long distant and almost 
forgotten. Unless the doctrine of “natural rights” is re-established in our juris- 
prudence, these two decisions do not support the proposition formulated by the 
author. 

The author’s technique and approach render valuable service in the field of 
social science from the point of view of acquainting the casual reader with the 
“high spots” of the troublesome social question of the trade union as a wise and 
socially useful institution in the United States and in the selected European 
countries. However, the volume’s value in presenting such generalized compari- 
son is at the same time a defect if the volume is to be considered as something 
other than a bold pioneering attempt to state the outlines of a difficult problem. 
The book is a beginning—it is not the end. 


ABRAHAM W. BrussELL* 
* Member of the Illinois Bar. 
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Cases and Materials on International Law. By Edwin D. Dickinson. Brooklyn: 
The Foundation Press, Inc. 1950. Pp. xxix, 740. $8.00 


Cases and Materials on World Law. By Louis B. Sohn. Brooklyn: The Founda- 
tion Press, Inc. 1950. Pp. xxii, 1363. $8.00 


The appearance this summer of two case books, one on International Law 
and one on World Law, coincided with the outbreak of a new war. The culmina- 
tion of recriminations, suspicions and hatreds going back to 1944 and before, the 
Communist War broke out in an attack characteristic of our lawless society. 
From our viewpoint it was a simple attack. It has been justified on the other 
side as an appropriate response to border incidents, a preventive attack, and a 
civil war in the interests of national regeneration and unity. 

Whatever else it was, it was a symptom of anarchy. As an attack across a 
more or less accepted boundary, the North Korean advance comprised a great 
number of acts in the nature of serious and destructive felonies. These acts in- 
cluded homicide and the destruction of physical things of all sorts. One open 
felony of the sort, in course of commission in Chicago, would lead to prompt 
police action, without the necessity for getting authority from a magistrate. 

As a move in an “internal” conflict, the military advance consisted in the 
same violence. Considered in this way, however, the violence was of a sort which 
has been viewed with considerable indulgence, at least in our culture. The revo- 
lution, the civil war, the rebellion, the factional conflict within a defined na- 
tional group, have been indispensable means of adjustment to change. Great 
Britain might indeed have complained of French aid to American revolutionists, 
and Colombia might have complained of our aid to Panama, according to the 
traditions of international law. Franco might have complained had we allowed 
Republican Spain normal trading privileges. His complaint, however, would 
have had no standing in international law. Our concern about it was none the 
less significant. There is a traditional objection—never by itself controlling—to 
“interference” in “family quarrels.” The subject is not dealt with at all in the 
United Nations Charter, the nearest thing we have to an expression of world 
law. 

The most elementary forms of violence, war and revolution, are accepted by 
international law. They are as yet hardly touched by “world law.” 

Nevertheless these two books follow the tradition in the legal profession. 
Violence is not their problem, at least not as it is the first problem of domestic 
law. Temporary stabilization of the results of violence (as by recognition of the 
legitimatization of conquest by cession) and some limitation of its scope (as 
by the protection of what rights remain to neutrals) are the principal objects 
of international law. They are the purposes guiding the materials in Mr. Dickin- 
son’s Cases and Materials on International Law. 

Violence is recognized as a problem for world law, indeed. Nevertheless, the 
problem which Mr. Sohn sets himself is a narrower one. He gives us a great 
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wealth of materials on the structure of the United Nations. One chapter out of 
ten is devoted to its first function: Maintenance of Peace. The rest deal prin- 
cipally with organization. They are fascinating and useful; but the book, like 
Mr. Dickinson’s, indicates the limited character of the phenomena which are 
treated under the headings of law of nations, international law and world law. 

A shrewd psychoanalyst has insisted that we do ourselves a disservice by 
using names, as well as ideas, that conceal the difference between phantasy and 
operative effectiveness in matters of war and peace.' He is right; but it is also 
true that the expression of aspiration has its uses, if kept within bounds. Thus 
Mr. Sohn’s book on World Law exhibits the United Nations Charter as an in- 
structive literary performance, at the least. It may be considered as a specifica- 
tion of the conditions that would be necessary for an effective world law, as an 
expression of one aspiration among many counter aspirations, and as a factor 
operative to some extent with all the other familiar factors in the affairs of the 
world, for example the Korean affair. 

This is not what either layman or law student expects to find in a book on 
world law. The traditional Cases on International Law should be called Cases 
on Anarchy. The newer Cases on World Law should be called Cases on the 
Conditions for World Law. Both subjects should perhaps be combined in a 
single course. Newly named—Anarchy and the Conditions for World Law— 
the course might take a new direction. Students and teachers would be en- 
couraged to examine the mysterious factors which have thus far impeded the 
creation of elementary security and safety “between nations,” and also—as a 
result—in Korea, Germany, London, New York and Washington. 


Matcotm P. SHarp* 


The Growth of American Law: The Law Makers. By James Willard Hurst. 
Boston: Little, Brown & Co., 1950. Pp. xiii, 502. $5.50. 


The high expectations of Willard Hurst’s friends are admirably borne out by 
this important contribution to the history of American law. We have suffered 
from a dearth of good literature concerning the legal history of the United 
States as a nation. The English origins of American law, together with a natural 
appeal of the English materials to scholars, long focused our consideration of the 
law’s historical development primarily on the legal institutions of the Mother 
Country. During the period since the First World War this lack of balance could 
be seen in the process of slowly righting itself. How far we have come is evi- 
denced by the fact that Professor Hurst has been able to put this work to- 
gether chiefly on the basis of secondary sources. How far we yet have to go may 
be judged from the circumstance that it was this middle year of the twentieth 


* See West, Conscience and Society (1942). 
* Professor of Law, University of Chicago Law School. 
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century before such a volume appeared. Its appearance, I feel sure all will 
agree, can be depended on to make the rest of the journey an easier and a 
richer one. 

What the book undertakes is a general survey of the functions performed by 
the five legal “agencies” whose roles are central to the operation of our system 
of government. These are, in the order in which Professor Hurst considers them, 
the legislature, the courts, the constitution makers, the bar, and the executive. 
Emphasis rests throughout on the processes of growth and development as we 
proceed from the early days of the Republic down to the present time. There 
results a vivid portrayal of the historical shifts in the balance of authority and 
power which mark the course of American legal institutions. Those shifts, as 
the book makes clear, have been occasioned by changes—usually gradual 
enough but sometimes rushing in with unexpected suddenness—in political, so- 
cial and economic conditions that have from time to time modified the effec- 
tiveness and the influence of one or another of the five law-making agencies. 

Professor Hurst’s real achievement does not lie in any particular conclusion 
or group of conclusions that may be found scattered throughout this volume. 
Rather, it is to be found in this: While wary of generalizations, he has never- 
theless marshalled the materials into a meaningful and cohesive study of the 
development of our law-making agencies; and he has done it with a happy com- 
bination of perspective and good sense that imparts to the work considerably 
more than a scholarly significance. 

BENNETT BoskEy* 


* Deputy General Counsel, United States Atomic Energy Commission. 
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